IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
THOVAS DANI ELS CIVIL ACTI ON
NO 98-969
CRI M NAL ACTI ON

UNI TED STATES OF AMERI CA NO.  95-369

VEMORANDUM

Br oderi ck, J. June 29, 1998

Thormas Daniels has filed a pro se notion to vacate, set
aside, or correct his sentence pursuant to 28 U . S.C. 8§ 2255.
Dani el s was sentenced to life inprisonnent in 1996 after a jury
found himguilty of distributing cocaine base ("crack") and
cocaine in violation of 21 U S.C. 841(a)(1). 1In his § 2255
notion, Daniels contends the he was denied effective assistance
of counsel at trial and at sentencing because his counsel: (1)
advised himto plead not guilty and go to trial; (2) failed to
subpoena and i nvestigate the governnent's confidential informant;
(3) advised himto stipulate that the substance in question was
"crack;" (4) failed to seek a downward departure at sentencing;
and (5) failed to object to the use of his prior convictions to
enhance his sentence. For the reasons set forth bel ow, Daniels’
notion to vacate, set aside, or correct his sentence pursuant to

28 U.S.C. 8 2255 will be deni ed.



BACKGROUND

On July 12, 1995, a grand jury returned a four-count
i ndi ct ment agai nst Thomas Daniels charging himw th the foll ow ng
crimes: distribution of approximately 495.9 grans of cocai nhe on
or about Decenber 21, 1994, in violation of 21 U S.C. § 841(a)(1)
(Count 1); distribution and aiding and abetting the distribution
of approxi mately 231.3 granms of cocai ne base ("crack") on or
about March 15, 1995, in violation of 21 U.S.C. § 841(a)(1) and
18 UUS.C. 8 2 (Count Il); use of a firearmduring and in relation
to a drug trafficking crine in violation of 18 U S.C. § 924(c)
(Count 111); and crimnal forfeiture pursuant to 21 U S. C. 8§
853(a)(1) (Count V). The forfeiture charge (Count 1V) was
di sm ssed on March 12, 1996 upon notion of the governnent.

Ajury trial commenced on March 6, 1996 for a period of
thirteen days. On March 22, 1996, the jury returned with its
verdict finding the defendant guilty as to the drug charges
(Count | and Il1) and not guilty as to the gun charge (Count I11).
The Court denied the defendant's post-trial notion by Menorandum

and Order dated June 6, 1996. United States v. Daniels, No. 95-

369, 1996 W. 311444 (E.D. Pa. June 6, 1996). A sunmary of the
evi dence presented at trial may be found in the Court's June 6th
Menor andum

The Court held a sentencing hearing on June 26, 1996 in open
court with Daniels and his counsel present. The Court adopted
the factual findings and guideline application in the presentence

report, including the calculation of Daniels' crimnal history.
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Dani el s had been convicted of four previous drug crines in the
Court of Conmon Pl eas of Philadel phia County, qualifying himas a
career offender under United States Sentencing Guideline § 4B1. 1.
More significantly, Daniels' prior drug convictions along with
his current conviction for distributing nore than 50 grans of
crack cocaine carried a mandatory termof |ife inprisonnment
wi t hout rel ease pursuant to 21 U . S.C 8§ 841(b)(1)(A).
Accordingly, the Court sentenced Daniels to life inprisonnent
W t hout release on Count Il, along with a concurrent term of
thirty years inprisonnment on Count |

Dani el s appealed to the United States Court of Appeals for
Third Crcuit, which affirnmed the judgnent of conviction and
sentence in an unpublished opinion on June 11, 1997. United

States v. Daniels, No. 96-1575, 118 F.3d 1578 (3d G r. June 11,

1997) [table]. The United States Suprene Court denied Daniels'

petition for a wit of certiorari. Daniels v. United States, No.

97-5932, 118 S. Ct. 324 (Cct. 14, 1997).

1. DI SCUSSI ON

Rul e 8(a) of the Rules Governing Section 2255 proceedi ngs
provides that the Court shall determ ne whether an evidentiary
hearing is required for the disposition of a 8§ 2255 petition.
The Court has exam ned the record in this case and has determ ned
that an evidentiary hearing is not required in view of the fact
that all of the petitioner's clains can be properly disposed of

on the basis of the record. Governnent of the Virgin Islands v.
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Bradshaw, 726 F.2d 115, 117 (3d Cr. 1984), as nodified by United
States v. Dawson, 857 F.2d 923, 927 (3d G r. 1988).

| neffective assi stance of counsel clains are governed by the
two-part standard enunciated by the United States Suprene Court

in Strickland v. Washington, 466 U. S. 668 (1984). In that case,

Justice O Connor wote:

First, the defendant nust show that counsel's
performance was deficient. This requires show ng that
counsel made errors so serious that counsel was not
functioning as the "counsel " guaranteed the defendant
by the Sixth Anmendnent. Second, the defendant nust show
that the deficient perfornmance prejudiced the defense.
This requires showi ng that counsel's errors were so
serious as to deprive the defendant of a fair trial, a
trial whose result is reliable. Unless a defendant
makes both showi ngs, it cannot be said that the
conviction or death sentence resulted froma breakdown
in the adversary process that renders the result
unreliabl e.

Id. at 687. "Mre precisely, the claimnt nust show that (1) his
or her attorney's performance was, under all the circunstances,
unr easonabl e under prevailing professional nornms, and, unless
prejudice is presuned, that (2) there is a 'reasonable
probability that, but for counsel's unprofessional errors, the

result would have been different.'" United States v. Day, 969

F.2d 39, 42 (3d Gr. 1992) (quoting Strickland, 466 U S. at 687-

91 & 694).

A. Plea of Not Quilty

Dani el s contends that his counsel was ineffective for
advising himto plead not guilty and proceed to trial. Daniels

claims that if he had known that he faced a mandatory life
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sentence because of his prior crimnal history, see 21 U S.C 88§
841(b) (1) (A and 851, then he woul d have sought a pl ea agreenent
and plead guilty. Daniels' contention, however, is belied by the
record in this case. Daniels was fully aware that he faced a
mandatory life sentence as early as his pre-trial detention
hearing before the United States Magistrate Judge and hi s appeal
of the detention order to this Court. This Court relied heavily
on the fact that the defendant faced a mandatory termof life
inprisonnent in affirmng the magi strate judge's detention order,
and the Court discussed in detail each of the defendant's past

convi cti ons. United States v. Daniels, No. 95-369, 1995 W

517566 (E.D. Pa. Aug. 29, 1995). The Court found "that since the
mandat ory m ni num sentence for which defendant is facing is life
i nprisonnent, no condition or conbination of conditions would
reasonably assure the appearance of defendant at trial." 1d. at
*2. Thus, the defendant was fully aware prior to trial that he
faced a mandatory termof life inprisonnent, and his counse
cannot be faulted for advising himto proceed to trial.

Mor eover, because the defendant's sentence to life inprisonnent
was required by 21 U.S.C. § 841, he would have been given the
same sentence whether he pled guilty or was found guilty by a
jury. There were no grounds for departing bel ow t he nmandatory

m ni nrum sentence pursuant to 18 U S.C. 8 3553(e), nor has Daniels
articulated any basis in his 8 2255 notion for inposing a
sentence bel ow the statutory mninmum Accordingly, Daniels'

i neffective assistance of counsel claimon this point fails to
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satisfy either part of the Strickland standard, and his claim

will be denied.

B. Subpoena of the Governnent's Confidential |nfornmant

Dani el s contends that his counsel was ineffective for
failing to subpoena the governnment's confidential informant as a
defense witness at trial. Daniels raised the substance of this
claimin both his post-trial notion and in his direct appeal. As
this Court and the Third Crcuit found, the governnent nade every
effort to produce the informant as a wtness at trial. See
Dani el s, No. 95-369, 1996 W. 311444, at *5 (E.D. Pa. June 6,
1996); Daniels, No. 96-1575, slip op. at 7-8 (3d G r. June 11,
1997). A governnent agent personally served the informant with a
subpoena on March 1, 1996 to appear in Court to testify as a
witness at trial. Wen the informant contacted the agent and
told her that he refused to come to Court because he feared for
the safety of his famly, the Court issued a bench warrant for
the informant's arrest and instructed the United States Marshal
to nmake the arrest as soon as possible. Several nonths |ater
when the informant was finally arrested, the Court held himin
crimnal contenpt and sentenced himto tinme served awaiting his
contenpt hearing. Thus, the governnent and this Court nade every
effort to secure the informant as a witness at trial. Defense
counsel cannot be faulted for failing to issue his own subpoena.
Mor eover, Daniels has not shown that he was prejudiced by his

counsel's failure to subpoena the governnent's confidenti al
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informant or to investigate or interview him Accordingly,
Daniels' claimfor ineffective assistance of counsel on this

point also fails the Strickland standard and will be deni ed.

C. "Crack"” v. "Cocai ne Base"

Dani el s contends that his counsel was ineffective for
advising himto stipulate at trial that the substance in question

in Count Il was "crack" cocai ne. In United States v. Janes, 78

F.3d 851 (3d Cr. 1996), the Third Crcuit ruled that the United
States Sentenci ng Comm ssion anended the definition of "cocaine
base" in 1993 to distinguish between "crack"” cocai ne and ot her
forns of "cocai ne base," so that the 100:1 enhanced provi sions
for "cocaine base" in US. S.G 8§ 2D1.1 should only apply to the
"crack" form of "cocaine base." |d. at 857-58. Daniels' claim
has no nerit. Although his counsel advised himat trial to
stipulate that the substance was "crack" cocaine, his counse

vi gorously chall enged the identity of the controlled substance at
the sentencing hearing. See Tr., June 26, 1996, at 4-14.

Def ense counsel's performance on this i ssue was not so
unreasonable as to constitute ineffective assistance of counsel.
Mor eover, in sentencing the defendant, the Court relied on the
governnent chemist's report in addition to Daniels' stipulation,
and his conviction and sentence for distributing "crack” cocai ne
were affirnmed by the Third Crcuit. Accordingly, Daniels' claim
of ineffective assistance of counsel on this point wll be

deni ed.



D. Downwar d Departure at Sentencing

Dani el s contends that his counsel was ineffective for
failing to seek a downward departure at sentencing pursuant to 21
U S . C 8§ 3553(b) and U.S.S.G § 5K2.0. These sections provide
that the sentencing court may i npose a sentence outside the range
of the Sentencing GQuidelines if "the court finds that there
exi sts an aggravating or mtigating circunstance of a kind, or to
a degree, not adequately taken into consideration by the
Sentencing Commission in fornulating the guidelines that shoul d
result in a sentence different fromthat described." 1d.

Al t hough Daniels relies heavily on these sections and on Koon v.

United States, 518 U. S. 81, 116 S. C. 2035 (1996), they have no

bearing on his sentence to life inprisonment. As heretofore
di scussed, Daniels was sentenced to a termof |ife inprisonnment
W t hout release pursuant to 21 U S.C. § 841(b)(1)(A), which
states: "If any person conmts a violation of this subparagraph
after two or nore prior convictions for a felony drug offense
have becone final, such person shall be sentenced to a nmandatory
termof life inprisonnent without release . . . ." Thus, Daniels
was sentenced to life inprisonnment in accordance with the express
mandate of the United States Congress and not the guidelines
adopted by the United States Sentenci ng Conm ssion. Furthernore,
there were no grounds for inposing a sentence below the statutory
m ni mum pursuant to 18 U.S.C. 8§ 3553(e). Accordingly, Daniels'
claimfor ineffective assistance of counsel on this point will be

deni ed.



E. Use of Prior Convictions to Enhance Sentence

Dani el s contends that his counsel was ineffective for
failing to challenge the use of his past convictions to enhance
hi s sentence under the procedures set forth in 21 US. C § 851
This statute states that a defendant's sentence nay not be
enhanced for prior convictions "unless the person either waived
or was afforded prosecution by indictnent for the offense for
whi ch such increased puni shnent may be inposed.” 21 U S.C. 8§
851(b). Daniels relies on United States v. Collado, 106 F.3d

1097 (2d Cr. 1997), in which the Second Crcuit know ngly
adopted a position contrary to every other circuit that has
exam ned 8 851 and ruled that the statute was anbi guous and
shoul d be applied leniently. 1d. at 1100-01. Collado is not
binding in this circuit, and this Court will join the nmgjority
interpretation of 8 851 rather than the Second Crcuit's. See

United States v. Spells, No. 96-315, 1998 W. 111339 (M D. Pa.

March 10, 1998) (Caldwell, J.) (citing decisions by the Courts of
Appeal s for the 7th, 8th, 9th, 10th, and 11th circuits). Daniels
was afforded prosecution by indictnent for his charge of

di stributing crack cocaine in violation of 21 U S.C § 841(a)(1),
and this is all that 8 851 requires. 1d. Accordingly, Daniels
counsel cannot be faulted for failing to challenge the use of
Dani el s' prior convictions, and Daniels' claimof ineffective

assi stance of counsel will be denied.



I11. CONCLUSI ON
For the foregoing reasons, Daniels has failed to denonstrate
that he was denied constitutionally effective assistance of

counsel under the standard enunciated in Strickland v.

Washi ngton, 466 U. S. 668 (1984). The Court will therefore deny

his pro se notion to vacate, set aside, or correct his sentence
pursuant to 28 U.S.C. 8 2255. Finally, there is no basis for
issuing a certificate of appealability, as Daniels has failed to
meke "a substantial showi ng of the denial of a constitutiona
right." 28 U S.C. 8§ 2253(c)(2).

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
THOVAS DANI ELS CIVIL ACTI ON
NO 98-969
CRI M NAL ACTI ON

UNI TED STATES OF AMERI CA NO.  95-369

ORDER

AND NOW this 29th day of June, 1998; upon consi deration of
Thormas Dani el s' notion pursuant to 28 U S.C. § 2255, the
governnent's response, and Daniels' reply; and for the reasons
set forth in the Court's Menorandum of this date;

| T 1S ORDERED: Thonas Daniels' pro se notion to vacate, set
aside, or correct his sentence pursuant to 28 U S.C. 8§ 2255
(Docunent No. 126) is DEN ED

| T 1S FURTHER ORDERED: There are no grounds for issuing a

certificate of appealability pursuant to 28 U.S.C. 8§ 2253(c).

RAYMOND J. BRODERI CK, J.



