IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOVAS LEE TAYLOR and : CIVIL ACTI ON
PATRI CI A ANN TAYLOR :

V.

CHEVROLET MOTCR DI VI SI ON OF :
THE GENERAL MOTORS CORPORATI ON NO. 97-2988

VEMORANDUM ORDER

By order of June 3, 1998, the court deni ed defendant's
notion to vacate the judgnent entered in this case pursuant to
Fed. R Cv. P. 68. That notion was predicated on Fed. R Civ.
P. 60(b)(3), (5) and (6). Defendant has now filed a notion for
reconsi deration of that order and a new notion to vacate
predi cated on Rule 60(b)(1).1

To support its notion for reconsideration, defendant
essentially rehashes the argunents presented in support of the
initial notion to vacate and adds three assertions. The court
will not reiterate what is set forth in its nenorandum of June 3,

1998, but will briefly address the three additional assertions.

! Rul e 60(b)(1) and Rule 60(b)(6) are nutually
exclusive as relief under Rule 60(b)(6) is unavail able for any
reason enconpassed by subsections (1)-(5). See Liljeberg v.
Health Services Acquisition Corp., 486 U. S. 847, 863 & n.11
(1988); United States v. Real Property & Residence, 920 F.2d 788,
791 (11th Cr. 1991); Endicott Johnson Corp. v. Liberty Miut. Ins.

Co., 986 F. supp. 120, 122 (N.D.N. Y. 1997); 11 C. Wight & A
MIler, Federal Practice and Procedure 8 2864, at 362. The court
has assuned that defendant's various argunents were nade
alternatively and considered each referenced subsection in its
review of the record presented.




Def endant now contends that there was no valid offer
and acceptance because there was no "neeting of the mnds." In
fact, it is abundantly clear that all parties intended that
judgnment would be entered for $27,498.22. Unlike cases relied
upon by defendant, this was not a case where a Rule 68 offeree
had judgnent entered in an anount unspecified by or clearly
uni ntended by the offeror. Rather, because defendant never
accounted in its offer for the paynent to the |ienhol der, there
was no neeting of the mnds and thus no agreenent regardi ng any
right to credit that paynent against the agreed upon anmount of
the judgnent. This is not a basis for vacating a Rule 68
judgnent entered in the anobunt specified and i ntended by the
parties.

Def endant now recasts its argunent that a right to a
credit for the pre-litigation paynent to the Iienhol der was
inplicit inthe Rule 68 offer. Defendant asks that such a term
be inferred froma "course of dealing" between counsel for the
parties in earlier cases involving different claimnts. That
"course of dealing"” is said to be a series of settlenent
agreenents between other clients of plaintiffs' counsel and
def endant in which paynents to |ienholders were specifically
accounted for and no sumwas included for punitive damages.

There is no suggestion of any course of dealing between

the parties in this case. Thus, presumably the Rule 68 offer



coul d have been taken on its face by plaintiffs if they had

di fferent counsel.? Even assumi ng one could fairly inmpute to the
clients their attorney's "course of dealing"” in other cases

i nvol ving other clients, no evidence has been proffered of any
prior Rule 68 offer by defendant to any client of plaintiffs'
counsel which was perceived inplicitly to incorporate an
unspecified credit for a paynent to a |lienhol der or other
expendi t ure.

Plaintiffs' counsel's representation that there was no
prior comruni cation regarding the terns or phrasing of an offer
of judgnent is uncontroverted. Plaintiffs were not required to
assune that because defendant had declined to nake prior
settlenment offers which included an anount for potential punitive
damages, it could not be offering any such anount in their case.
Simlarly, defendant cannot rely on the terns of a prior pre-
litigation settlenment offer which did not result in a binding
agreenent to contradict or to preclude reliance on the plain
ternms of a subsequent post-litigation settlenent offer, |et alone
Rul e 68 offer of judgnent.

Finally, defendant seeks to buttress its contention

that plaintiffs are engaging in "an attenpt to defraud" with a

2 Def endant' s characterization of counsel as
plaintiffs in the caption of its notion and brief, presumably
because they woul d receive $750 in | egal fees, does not nake them
parties.



quote from an unpublished Third GCrcuit opinion in Hlferty v.

Chevrolet Mdtor Div. of CGeneral Mtors Corp., No. 96-1540 (3d

Cr. May 5, 1997), involving an unrel ated di spute over fees
earned by plaintiffs' lawfirm The Court in that case
adnoni shed counsel for "incivility" and "di srespect” toward the
district judge who ruled on the fee petition, and questioned
counsel's veracity regarding a billing explanation. These
observations were made from "evidence in the record." Insofar as
def endant suggests fromthis unpublished opinion that plaintiffs'
counsel are generally reprehensible and unworthy of belief, it is
def endant who is using a questionable tactic. The court's
deci sion was not based on any representation of plaintiffs'
counsel disputed by defendant, but rather on the face of the
record as presented by defendant. Neither plaintiffs nor their
counsel acted fraudulently or inproperly in accepting an
unequi vocal Rule 68 offer to enter judgnment for $27,487.22 and in
not reading the offer to state $10, 770. 45.

Defendant's new Rule 60(b) (1) notion is premsed on its
counsel's "excusable neglect" in drafting the Rule 68 offer
W t hout excluding or specifying a credit for the anmount of the
prior paynment to the lienholder.® Counsel, by their own

acknow edgnent, routinely accounted for such paynents in

3 Def endant does not explain why this ground was

unknowabl e when it filed its initial Rule 60(b) nmotion. "A [Rule
60(b)(1)] notion is not tinmely merely because it has been filed
within one year of the judgment."” White v. Anerican Airlines,
Inc., 915 F.2d 1414, 1425 (10th Cr. 1990). Rather, it must al so
be filed within a reasonable tinme after the basis for relief is
or should be known. Kagan v. Caterpillar Tractor Co., 795 F.2d
601, 610 (7th Cr. 1986); 12 James Wn Mdore et al., More's
Federal Practice 8§ 60.65[1] (3d ed. 1998).

4



settlenent offers when that was their intent. It was not

excusable to forget or fail to include any such term when making

a formal witten Rule 68 offer of judgnent. |If there is any
occasion in civil litigation which calls for caution and care by
counsel, it is the drafting of a Rule 68 offer. See Chanbers v.

Manning, 169 F.R D. 5, 8 (D. Conn. 1996). See also 12 Charles

Allan Wight et al, Federal Practice and Procedure 8§ 3005.2

(1997) ("in all but the nost extraordinary circunstances m stakes
shoul d not affect” Rule 68 judgnents).

ACCORDI NG&Y, this day of June, 1998, IT IS
HEREBY ORDERED t hat defendant's Mtion for Reconsideration of its
Rul e 60(b) notion and new Motion Pursuant to Rule 60(b)(1) are

DENI ED.

BY THE COURT:

JAY C. VWALDMAN, J.



