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MEMORANDUM

Padova, J. June , 1998
Plaintiff Mckey Lee WIllians, acting pro se, filed
this suit pursuant to 42 U S.C A § 1983 (West 1994 & Supp.
1998), against the two Defendants: Mary Ellen Herbert (*Ms.
Herbert,”) a registered nurse and Heal th Services Adm ni strator
for PrineCare (formerly EMSA Limted Partnership), the nedica
provi der under contract to Chester County Prison; and Dr. Charles
E. Butler (“Dr. Butler”), a physician enployed by PrineCare at
Chester County Prison. Plaintiff clainms Defendants violated his
civil rights by failing to arrange for himto have arthroscopic
surgery performed on his right knee while he was in prison. He
further clains that this failure exhibited deliberate
indifference to his serious nedical need, in violation of the
Ei ghth Anendnent to the United States Constitution. He also
clains that Defendants unlawfully charged himfor nedications he
received while in prison. Defendants have filed a Mdtion for

Summary Judgnent. Plaintiff has failed to file a response. Hi s



positions and many of the factual statenents giving his views of
his treatnent are therefore drawn fromhis Conplaint and his
deposition. For reasons that follow, Defendants' Mtion will be

gr ant ed.

. FI NDI NGS OF FACT

Plaintiff, Mckey Lee Wllians, fell in his back yard
and sustained a fracture to his right fibula in May, 1997.
(Defts.' Mot. Summ J. Ex. D, Plaintiff's Deposition Transcri pt
(“Tr.”) at 14; Defts.' Mt. Summ J. Ex. C, Medical Records
(“Medical Records™), 5/12/97 |letter Caggi ano/ Latoff.)

Plaintiff's brother took himto Brandywi ne Hospital, where his

|l eg was X-rayed and imobilized. (Tr. at 14-16.) The follow ng
day Plaintiff went to see Dr. Caggi ano, an orthopedi st, who put
his leg in a cast. 1d. Upon renoving the cast, Dr. Caggi ano
noted that the fracture had healed quite well, and that Plaintiff
had a full range of notion, but he al so noted sone swelling,

t enderness, and occasi onal giving way of the knee. Dr. Caggi ano
believed Plaintiff m ght have suffered a neniscal injury along
with his fracture, and ordered an MRl of the knee. (Medical
Records, 5/12/97 letter.)

A few days later, before Dr. Caggi ano had di scussed the
test results with him Plaintiff was incarcerated at Chester
County Prison. (Tr. at 19.) Shortly thereafter, Dr. Caggi ano
spoke with Plaintiff's nother about the test results. (Tr. at

19-20.) He recomended arthroscopic surgery, and asked that
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Plaintiff call himfromprison to review the test results.
(Medi cal Records, Caggiano notes of 8/8/97.) Plaintiff never
contacted Dr. Caggi ano, and the surgery was never schedul ed.
(Tr. at 20.)

Plaintiff was in prison from August, 1997, until
February, 1998. (Tr. at 8; Medical Records, notes of 3/13/97.)
While in prison, Plaintiff continued to experience pain,
swelling, and tenderness in his right knee and leg. In addition,
the right knee continued to give way under himat tinmes. (Tr. at
26-27.)

Plaintiff received nedical treatnent for his knee from
Dr. Butler and others while he was incarcerated in Chester County
Prison. He was seen on a regular basis and was given an ace
bandage for support and Naprosyn for pain. He was al so given
Lasix to reduce edema. (Defts.'s Mot. Summ J. Ex. B, Affidavit
of Mary Ellen Herbert (“Herbert Aff.”) at 41 10-15; Med. Records,
PrimeCare Dispensary Card at 10/20/97.) Nurse Elaine Phillips,
an enpl oyee of PrinmeCare, received a copy of the MR and notes
fromDr. Caggiano's office. (Medical Records, Caggiano office
notes of 8/13/97.) Dr. Butler spoke with Dr. Caggi ano's partner,
Dr. Lyons, regarding the need for the surgery. Dr. Lyons told
himthat the surgery was elective, that it could be done at any
time, and that there was no indication that it needed to be done
at that tinme. (Medical Records, Butler notes of 10/24/97;
Pri meCare Records of 10/22/97.) Both Dr. Butler and El ai ne
Phillips told Plaintiff that Dr. Caggiano's office had said the
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surgery could wait. (ld.; Tr. at 35-36.) Plaintiff could have
had the surgery done in prison if he had paid for it hinself.
(ILd.) Plaintiff believes that Defendants denied himthe surgery
sol ely because of cost. (1d.)

Plaintiff was receiving regular nedical treatnent in
prison, but he disagreed wth the specific treatnent decisions of
pri son nedi cal personnel. Specifically, he disagreed with the
deci sion of the nmedical departnent to delay surgery. (Tr. at 28-
29.) In addition, there were other specific treatnent neasures
Plaintiff had requested but did not receive. He stated, “l even
asked themif they send ne out for sone type of therapy, that I
woul d be satisfied wwth that . . . , or sone type of therapy
within the prison, just to work ny leg or sonmething like that.”
(Tr. at 42.)

Wth respect to the charges Plaintiff incurred for his
prescribed nedication, Naprosyn, while in prison, it was the
prison itself, and not the Defendants, who inposed any such

charges. (Herbert Aff. at § 16, 17.)

1. LEGAL STANDARD

Summary judgnent is appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is
entitled to judgnent as a matter of law" Fed.R Cv.P. 56(c).

An issue is "genuine" if the evidence is such that a reasonable
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jury could return a verdict for the non-noving party. Anderson

v. Liberty Lobby, Inc., 477 U. S. 242, 248 (1986). A factual

dispute is "material" if it mght affect the outcone of the case
under the governing law. 1d.

A party seeking summary judgnent always bears the
initial responsibility of informng the district court of the
basis for its notion and identifying those portions of the record
that it believes denonstrate the absence of a genuine issue of

material fact. Celotex Corp. v. Catrett, 477 U S. 317, 322

(1986). \Where the non-noving party bears the burden of proof on
a particular issue at trial, the novant's initial Celotex burden
can be net sinply by "pointing out to the district court that
there is an absence of evidence to support the non-noving party's
case." 1d. at 325. After the noving party has nmet its initial
burden, “the adverse party’'s response, by affidavits or otherw se
as provided in this rule, nust set forth specific facts show ng
that there is a genuine issue for trial.” Fed.R CGv.P. 56(e).
That is, summary judgnent is appropriate if the non-noving party
fails to rebut by making a factual showing "sufficient to
establish the existence of an el enent essential to that party's
case, and on which that party will bear the burden of proof at

trial." Celotex Corp. v. Catrett, 477 U S. at 322. Under Rul e

56, the Court nust view the evidence presented on the notion in

the |ight nost favorable to the opposing party. Anderson v.

Li berty Lobby, Inc., 477 U S. at 255, 106 (“The evidence of the




non-novant is to be believed, and all justifiable inferences are

to be drawn in his favor.”).

I11. DI SCUSSI ON

Plaintiff has brought this action pursuant to 42
US CA 8 1983, which provides in pertinent part:

Every person who, under col or of any statute,
ordi nance, regulation, custom or usage, of any

State . . . , subjects or causes to be subjected,

any citizen of the United States or other person

within the jurisdiction thereof to the deprivation

of any rights, privileges, or imunities secured

by the Constitution and | aws, shall be liable to

the party injured in an action at law, suit in

equity, or other proper proceeding for redress.

42 U.S.C A 8§ 1983. Defendants have not addressed the question
whet her they acted under color of state law. For purposes of
this Motion, the Court will assune they did. The constitutional
deprivation Plaintiff clainms is Defendants' violation of his

Ei ghth Anendnent right to be free fromcruel and unusua

puni shnment .

In order for a plaintiff to show that his nedica
treatment during incarceration violated his Ei ghth Amendnent
rights, he nust present “facts or om ssions sufficiently harnfu
to evidence deliberate indifference to [his] serious nedical

needs.” Estelle v. Ganble, 429 U S. 97, 106 (1976). As the

United States Court of Appeals for the Third Grcuit (“Third
Crcuit”) has stated:
[T]his test affords considerable latitude to prison nedical

authorities in the diagnosis and treatnent of nedical
probl ens of inmate patients. Courts will disavow any
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attenpt to second-guess the propriety or adequacy of a
particul ar course of treatnent . . . [which] remains a
guestion of sound professional judgnent. Inplicit in this
deference to prison nedical authorities is the assunption
that such inforned judgnment has, in fact, been nade.

| nmates of All egheny County Jail, 612 F.2d 754, 762 (3d Gir.

1979) (internal quotations and citations omtted). However,
“where know edge of the need for nedical care is acconpani ed by
the intentional refusal to provide that care, the deliberate

i ndi fference standard has been net.” Monnmout h County

Correctional Institutional Inmates v. Lanzaro, 834 F.2d 326, 346

(3d Gr. 1987) (internal quotations and citations omtted).

Def endants do not argue that Plaintiff's nedical needs
were not serious. Instead, they focus on Plaintiff's failure to
put forth any evidence that Defendants acted with deliberate
indifference. The United States Suprene Court has defined
“deliberate indifference” as subjective reckl essness, or a
consci ous disregard of substantial risk of serious harm Far nmer

v. Brennan, 511 U S 825, 839 (1994). |If a defendant knows of a

substantial risk to a plaintiff's health and consci ously
disregards it, he is being deliberately indifferent; however, a
conpl aint that a physician's treatnment of a prisoner “has been
[merely] negligent in diagnosing or treating a nedical condition
does not state a valid claimof nedical m streatnent under the

Ei ghth Anendnent.” Estelle v. Ganble, 429 U S. at 106.

Deliberate indifference is an elenment of Plaintiff's
cl ai mand he bears the burden of proof on all elenents.

Def endants, in their Mtion for Summary Judgnent, have pointed
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out that there is an absence of evidence to support Plaintiff's
claimof deliberate indifference. To defeat the Mtion,
Plaintiff nust set forth facts showing that there is evidence of
deliberate indifference and that there is therefore a genuine
issue for trial on this element. Celotex, 477 U. S. at 325, 106
S. CG. at 2554; Fed.R Civ.P. 56(e).

View ng the evidence in the |light nost favorable to
Plaintiff, as the Court nust under Federal Rule of Cvil

Procedure 56, Liberty Lobby, 477 U S. at 255, Plaintiff has

failed to sustain his burden of show ng that there is a genuine

i ssue of material fact on the issue of deliberate indifference.

It is clear that Defendants did not recognize Plaintiff's need
and then refuse to treat it. Dr. Butler nmade a nedical decision
based, in part, on review of Plaintiff's MR and the views of his
out si de orthopedists that there was no i medi ate need for
surgery. The Medi cal Departnent continued to see Plaintiff and
continued to treat himfor his knee condition; he received an Ace
bandage for support, nedication for pain and inflammtion, and
addi ti onal nedication for edema when it was indicated. Plaintiff
clains the treatnment was not effective; however, as the Third
Crcuit stated, “Courts will disavow any attenpt to second-guess
the propriety or adequacy of a particular course of treatnent

[which] remains a question of sound professional judgnent.’

|nmat es of All egheny County Jail, 612 F.2d at 762.

In response to Defendant's evidence, Plaintiff has

failed to present any evidence of Defendants' actions that
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qualifies as deliberate indifference under the controlling case
law. Plaintiff failed to file a response to the Mdtion, but the
Court has treated his deposition, reproduced as an exhibit to
Def endant's Mdtion, as his evidence. Based on the subm ssions in
this case, there is no genuine issue of naterial fact as to one
of the elenents of Plaintiff's case which he nust prove to
prevail at trial: Defendants' deliberate indifference.
Therefore, the Court nust grant Defendants' Motion.

Wth respect to any state law clains Plaintiff w shes
to pursue, the Court declines to exercise its suppl enental
jurisdiction over state law clainms now that the federal suit is

resol ved in Defendants' favor and against Plaintiff.

' V. CONCLUSI ONS OF LAW

Def endants, in their Mtion for Summary Judgnent, have
rai sed only one genuine issue of material fact on which Plaintiff
has the burden of proof at trial: whether Defendants acted with
deliberate indifference. Defendants have net their initia

burden under Celotex v. Catrett by pointing out to the Court that

there is an absence of evidence to support Plaintiff's case on
this issue. Celotex, 477 U.S. at 325. 1In these circunstances,
Plaintiff, “by affidavits or as otherwi se provided in this rule,
must set forth specific facts show ng that there is a genuine
issue for trial.” Fed. R CGv.P. 56(e). Taking the statenents in
Plaintiff's deposition as his evidence, the Court concludes that

he has presented no such facts and, therefore, that there is no
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genui ne issue of material fact for trial. Consequently, the
Court can decide the Mdtion as a matter of law and wll enter
judgnent in favor of Defendants and agai nst Plaintiff on

Def endants' Motion for Sunmary Judgnent.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
M CKEY LEE W LLI ANVG, : CIVIL ACTI ON
Pl ai nti ff :
V.

MARY ELLEN HERBERT, EMSA
ADM NI STRATOR, and

CHARLES E. BUTLER, DR, MD.

Def endant s : No. 97- 6189

ORDER

AND NOW this day of June, 1998, upon consi deration
of Defendants' Mdtion for Summary Judgnent (Doc. No. 19), and
noting Plaintiff's |lack of response, |IT IS HEREBY ORDERED t hat
said Motion is GRANTED. Judgnent is entered in favor of the

Def endants and agai nst Plaintiff.

BY THE COURT:

JOHN R PADOVA, J.



