IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CATHER NE NATSU LANNING, et al., ClIVIL ACTI ON
Plaintiffs, :
V.

SOQUTHEASTERN PENNSYLVANI A
TRANSPORTATI ON AUTHORI TY,

Def endant . : NO. 97- 0593

UNI TED STATES OF AVERI CA, : CIVIL ACTTON
Plaintiff, :
V.

SOUTHEASTERN PENNSYLVANI A
TRANSPORTATI ON AUTHORI TY,

Def endant . : NO. 97-1161

Newconer, J. June , 1998

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW
After a bench trial of this case on January 7-9, 12-16, 20,

21, 23, and 26, 1998, and after considering the testinony of the
W t nesses, the admtted exhibits and the argunents of counsel,
and the parties' post-trial subm ssions, the Court makes the
followi ng findings of fact and concl usi ons of |aw.

FI NDI NGS OF FACT

A The Parties

1. The individual naned plaintiffs in Cvil Action No. 97-
0593 are Catherine Natsu Lanni ng, Denise Dougherty, Altovise
Love, Belinda Kelly Dodson and Lynne Zirilli (fornmerly Lynne
Car apucci ).

2. The plaintiff class in Gvil Action No. 97-0593 was



certified by the Court on August 10, 1997 pursuant to Fed. R
Cv. P. 23(b)(2) and is defined as:

all 1993 fenale applicants, 1996 femal e applicants and

future fenmal e applicants for enpl oynent as SEPTA police

of fi cers who have been or will be denied enpl oynent by

reason of their inability to neet the physical entrance

requirenent of running 1.5 mles in 12 mnutes or |ess.

3. The plaintiff in Gvil Action No. 97-1161 is the United
States of Anerica ("United States").

4. Def endant is the Southeastern Pennsylvani a
Transportation Authority ("SEPTA"), a regional mass transit
authority that currently operates under authority of the
Metropolitan Transportation Authorities Act, 74 Pa. Con. Stat.
Ann. 88 1701, et seq., which confers upon SEPTA "the public
powers of the Conmopnweal th as an agency and instrunentality
thereof." |d. 8 1711(a). SEPTA' s principal office is |ocated at
1234 Market Street, Philadel phia, Pennsylvania 19107. Defendant
SEPTA is a person within the neaning of 42 U S.C. § 2000e(a) and
an enployer within the nmeaning of 42 U.S.C. 8§ 2000e(b).

5. This Court has jurisdiction of Gvil Action No. 97-0593
under 42 U.S.C. 88 2000e-1, et seq. and 28 U S.C. 88 1331, 1343
(a)(1), (a)(3), (a)(4).

6. This Court has jurisdiction of Gvil Action No. 97-1161
under 42 U.S.C. 8§ 2000e-6(b), 28 U.S.C. 88§ 1343(a)(3), 1345.

7. Venue is proper in Gvil Action Nos. 97-0593 and 97-

1161 under 28 U.S.C. § 1391(b).



B. Procedural Hi story

8. I n accordance with Section 707 of Title VII of the
Cvil Rights Act of 1964, as anended, 42 U. S.C. 8§ 2000e, et seg.
("Title VI1"), the United States, through the Departnent of
Justice, provided witten notice to defendant SEPTA in March
1996, that it was conducting an investigation of SEPTA's
enpl oynent practi ces.

9. Prior to the filing of the United States' Conplaint in
Cvil Action No. 97-1161, the Attorney General of the United
States found reasonabl e cause to believe that SEPTA was engaged
in a pattern or practice of enploynent discrimnation against
wonen through the use of its physical fitness test given to
transit police officer applicants in violation of Section 707 of
Title VII.

10. Prior to the filing of the United States' Conpl aint,
the United States provided witten notice, in February 1997, to
def endant SEPTA of the Attorney General's reasonabl e cause
determ nation and thereafter unsuccessfully attenpted to resolve
this matter through negotiation prior to filing suit.

11. Al conditions precedent to the filing of suit in Guvil
Action No. 97-1161 have been net.

12. In 1993, each of the individual naned plaintiffs
applied for a position as a SEPTA transit police officer. In
Cct ober 1993, each of the individual named plaintiffs took a
witten exam nation adm ni stered by SEPTA for the position of

transit police officer, and each individual was subsequently
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notified by SEPTA of her eligibility to proceed to the next phase
of the sel ection process.

13. On Cctober 30, 1993, each of the individual naned
plaintiffs participated in a 1.5 mle run as part of the physical
entrance test. None of the individual named plaintiffs conpleted
the 1.5 mle run within the required 12 minute cutoff tinme set by
SEPTA.

14. Each of the individual naned plaintiffs was
subsequently i nfornmed that because of her failure to conplete the
1.5 mle runin 12 mnutes or |less, she was being rejected by
SEPTA and woul d not be permtted to continue in the selection
process.

15. In April 1994, each of the individual nanmed plaintiffs
filed an adm nistrative charge of discrimnation with the
Pennsyl vani a Human Rel ati ons Conm ssion ("PHRC') and the U S
Equal Enpl oynent Qpportunity Conm ssion ("EEOC') chall enging
SEPTA' s physical fitness test as discrimnatory agai nst wonen.
On February 1, 1996, the PHRC issued a finding of probable cause
that discrimnation occurred with respect to each of the five
i ndi vi dual charges of discrimnation. The parties engaged in
conciliation but were unable to resolve the matter prior to the
filing of Gvil Action No. 97-0593. On Decenber 11, 1996, the
EEOC i ssued a notice of right to sue to each of the five
i ndi vidual plaintiffs.

16. Al adm nistrative prerequisites to filing suit in

G vil Action No. 97-0593 by the Lanning plaintiffs have been
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sati sfi ed.

17. On January 25, 1997, the individual plaintiffs filed
their class action Conplaint in Cvil Action No. 97-0593 agai nst
SEPTA and SEPTA Police Chief Richard J. Evans all eging that SEPTA
was engaged in a pattern or practice of discrimnation against
female transit police officer candidates by using a physical
fitness test that disproportionately excludes wonen and was
nei t her predictive of successful job performance nor consistent
with SEPTA' s legitimte business necessity. The Lanning
plaintiffs further alleged that there existed | ess discrimnatory
al ternative sel ection devices that would serve SEPTA' s |legitimte
busi ness interest but that would have | ess or no adverse i npact
agai nst wonen. The Conpl aint asserted causes of action under
Title VII, the Pennsylvania Human Rel ati ons Act ("PHRA"), and 42
U S C § 1983.

18. On February 18, 1997, the United States filed its
Conplaint in Gvil Action No. 97-1161 pursuant to Section 707 of
Title VI, 42 U . S.C. 8 2000e-6, alleging that SEPTA was engaged
in a pattern or practice of discrimnation against female transit
police officer candi dates by using a physical fitness test,
including but not limted to a 1.5 mle run, that
di sproportionately excludes wonen and was neither predictive of
successful job performance nor consistent with SEPTA's legitimte
busi ness necessity. The United States further alleged that |ess
discrimnatory alternative selection devices existed that woul d

serve SEPTA's legitimate business interest but that would have
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| ess or no adverse inpact agai nst wonen.

19. On April 21, 1997, the Court consolidated Cvil Action
Nos. 97-0593 and 97-1161 for all purposes up to and including
trial.

20. On August 10, 1997, the Court dism ssed the Lanning
plaintiffs' clainms under 42 U S.C. § 1983.

21. On Novenber 25, 1997, the Court granted the notion of
the Lanning plaintiffs to anmend their conplaint to withdraw their
clainms of intentional discrimnation under Title VII and the PHRA
as well as their claimof disparate inpact under the PHRA

C._ SEPTA' s Sel ection Procedure for Transit Oficers

1. The Inpetus for SEPTA' s Physical Fitness Test

22. In January 1989, Howard Roberts was hired by SEPTA as
the Deputy General Manager. As the Deputy General Mnager, M.
Roberts was entrusted with managi ng the SEPTA Transit Police
Depart nent .

23. Shortly after his arrival in 1989, M. Roberts becane
aware of significant problenms with the SEPTA Transit Police
Departnment. Mst notably, M. Roberts noticed that the SEPTA
Transit Police Departnent was unable to control crinme on SEPTA
property and that problens existed wth the physical fitness and
capabilities training of its transit police officers.

24. At the tinme M. Roberts arrived at SEPTA, there were no
physi cal fitness standards or physical training prograns in place
for SEPTA officers. As a result, there were instances where

officers were injured, and there were nunerous cases of police
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brutality that were caused by officers retaliating against
persons who had previously assaulted physically unfit police
of ficers.

25. M. Roberts noted that "crinme statistics were very,
very bad, officers for the nost part arrived at crines after they
had taken place and basically did reports and turned themin."

In essence, the SEPTA Transit Police Departnent was not
preventing crinme, rather it was nerely reporting crine that
occurred on SEPTA property.

26. In response to these problens, SEPTA initiated a
conpl ete overhaul of the police departnent under the direction of
M. Roberts; its goal was to make the subways on the SEPTA system
the "safest place in the city." This overhaul included the
announcenent that transit police were to be primarily dedi cated
to the subway and were not to serve as guards to protect persona
or physical property at depots. SEPTA increased the nunber of
officers from96 to nearly 200 and introduced a "zone concept"”

for the area they patrolled.

a. The zone concept was inplenented to decentralize the
officers and place themout in the conmunities where they
patrol. At any given tine throughout the course of the
year, SEPTA police officers are assigned to a particul ar
zone - in total, SEPTA has eight zones.

b. In a typical zone, there is a Lieutenant that commands

the zone and two Sergeants. There are three tours everyday,
i.e., three shifts in a 24-hour period.

C. A beat is an assigned patrol area within the zone. The
beats are reassigned on a daily or weekly basis to
famliarize the officer wwth the entire zone of
responsibility and to permt the officer to establish a
relationship with the various cashiers and passengers
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t hr oughout the zone.

d. The officers are deployed al one and on foot. When
manpower permits, the beats are assigned in overl apping
fashion to mnimze the distances that officers will have to
run to effectuate "officer backups" and "officer assists.”
Absent full availability of all zone officers, officer
backups or officer assists routinely cone fromtwo stations
away. There is usually one vehicle patrolling in each zone.
However, due to the age of the vehicles and due to other
uses of the vehicle, such as the transporting of prisoners,
foot patrol officers cannot rely on backup comng fromthe
patrol vehicle.

e. Upon arriving at the first station at the beginning of
their shift, officers inspect for hazardous conditions,
observe the station, enployees and passengers, inspect the
cashi er areas and proceed to the next station to repeat the
pr ocess.

f. The terrain of SEPTA' s systemvaries greatly throughout
the eight zones. Mich of the terrain adds additi onal

physi cal demands on the foot patrol officer. For exanple,
Zone 1 is predom nantly outdoors, exposing an officer to the
el ements for the entire eight hour tour. Zone 1 features

t he Market-Frankford el evated Iine which necessitates a
clinb of 30 to 50 steps fromstreet |level to the platform
area. There is also a catwal k that officers sonetines use
to run fromstation to station. The SEPTA officers also
work in an environnment that often causes themto effectuate
their duties in crowds and in close quarters. This presents
a hei ghtened danger to the solo patrol officer because
crowds in the vicinity of an arrest or pedestrian stop wl|
often side with the perpetrator over the officer. For
exanple, Lt. Tinothy Maslin has been struck frombehind in a
crowd situation. Moreover, after a SEPTA officer
effectuates an arrest, he or she, unlike a car-based patrol
officer, remains imersed in the sane system on foot,
exposing hinself or herself to hostile crowds.

g. Zone 2 is an underground zone. Zone 3 is a mxture of
above and bel ow ground | ocations. Zone 3 also borders a

| arge shopping nmall, and therefore features nore retail
theft and pursuits that |l ead into the SEPTA system

h. Zone 4 runs from Huntington Station to Bridge-Pratt on
t he Market-Frankford Line. It is an elevated portion of the
system This zone shuts down its stations at 8:00 p.m and
pl aces riders on shuttle buses that are staffed with a
speci al bus detail unit to protect the riders.



i Zone 5 features | arge distances between stations,
requiring officers to run |onger for foot-based officer
backups and officer assists. Zone 5 also features the
Phi | adel phi a sports conpl exes —Veterans Stadium the
CoreStates Center and the Spectrum

] . Zone 6 is simlar to the other zones except for the
Ri dge Spur that runs from Chinatown to Erie Station. The
bi ggest area of concern is the Tenple University area and
t he prevention of crinme against students.

K. Zone 7 runs from Al |l egheny Station to Fern Rock
Transportation Center on the Broad Street Line and features
a high crime area and two maj or high schools. SEPTA

enphasi zes prevention of vandalism graffiti and theft from
the Fern Rock train yard. Lt. Maslin enphasized that due to
the size of the train yards, an officer is not always able
to pinpoint his or her location in the yard when stopping a
trespasser.

l. Zone 8 deals strictly with Regional Rail operations
covering 2,200 square mles and five counties. The officers
in Zone 8 are often outside of SEPTA' s radi o frequency;
therefore, the officers patrol in pairs on occasion. Market
East Station, Suburban Square and University City Station
are also in Zone 8.

m During their tours, SEPTA officers frequently respond
to officer assist or officer backup calls. An officer
assist call requires other officers to respond i medi ately
to another officer's call for assistance - the responding
of ficers are expected to use any nmeans to get to the officer
requiring assistance. An officer backup call also requires
other officers to respond to the officer requesting

assi stance; however, the officers responding to a backup
call do not have to arrive as quickly as they would for an
of ficer assist situation. |In essence, an officer assist
call indicates that an officer is involved in or about to
becone involved in a potentially hostile or life- or
property-threatening situation.

n. SEPTA officers have only two neans by which to respond
to officer backup and officer assist calls: (1) ride a train
to the location where help is needed, if a trainis
available; or (2) run to the |l ocation where assistance is
needed. Backups are run as paced jogs. Assists are paced
runs with the goal of maintaining enough reserve energy to
engage in any necessary struggling at the |ocation of the
call. SEPTA averages about 4 running assi st responses per
zone per nonth. Over eight zones, this is approxinmtely 32
runni ng assi sts per nonth or approxi mately 380 running
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assi sts per year. SEPTA averages about 20 runni ng backups
per zone per nonth. Over eight zones, this is approximtely
160 runni ng backups per nonth or approximately 1,920 running
backups per year

0. SEPTA backup calls are not broadcast city-w de. SEPTA

does not rely on any other police departnent or jurisdiction

to provide backup to its officers. Assist calls are rel ayed
from SEPTA s dispatcher to "J Band,"” a city-w de frequency

that is used to seek assistance from any avail abl e

jurisdiction. 1In sonme cases, police officers from other

jurisdictions, nost notably the Philadel phia Police

Departnment, will arrive at the scene of a SEPTA officer

backup or assist call. SEPTA officers, conversely, respond

to officer assist calls fromall other jurisdictions.

p. Not abl y, SEPTA officers are not always able to receive

backup because certain underground | ocations are "dead

zones" of steel and concrete that block the radio

transm ssion frequencies fromescaping out to the

di spatcher's office.

27. Wiile increasing the nunber of police officers from 96
to 200, SEPTA noticed that a | arge nunber of applicants were
retirees fromthe Philadel phia Police Departnent. Because SEPTA
was concerned about the physical fitness of these retirees, and
because of the poor physical fitness of its incunbent force,
SEPTA i nposed the requirenent that applicants to the position of
transit police officer be 35 years of age or younger.

28. In response to a claimof age discrimnation, and in
accordance with a recommendation fromthe EECC, SEPTA abandoned
its age-based hiring and instead decided to conm ssion a study to
devel op job-rel ated physical fitness tests to be used for the
testing of applicants for the transit police officer position.

2. Dr. Davis' Devel opnent of a Physical Fitness Test

29. In 1991, SEPTA hired Dr. Paul Davis to devel op and

validate a physical fitness test. Dr. Davis is a preem nent
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expert in the field of physical fitness and enpl oynent testing,
and he has desi gned nunerous fitness tests for | aw enforcenent
agencies, fire departnents, arnmed services personnel and ot her
entities engaged in the protection of the public.

30. In devel oping physical abilities testing, Dr. Davis
uses a "research design approach,” and applies criterion-rel ated,

! Dr. Davis believes

construct and content validation strategies.
that the rationale for physical abilities testing? is to ensure
that there is an appropriate match between the requirenents of
the job and the individual who is applying for that position.

31. Prior to SEPTA, Dr. Davis had experience wth
devel opi ng physical abilities tests for nunerous police and fire
departnents, approximtely 70 different organi zati ons.

32. Dr. Davis has also participated in a project for the

United States Marine Corps, spending six years attending fornmal

mlitary schools for desert, nountain and jungle warfare and

'Courts and the psychol ogi cal profession generally recognize
three validation studies: content validity, criterion-rel ated
validity and construct validity. Washington v. Davis, 426 U S
229, 96 S. Ct. 2040, 48 L. Ed. 2d 597 (1976). See also Uniform
Qui deli nes on Enpl oyee Selection Procedures, 29 CF.R § 1607, et
seq., ("Uniform Giidelines”). 1In general, test validation is the
process by which it is determ ned whether the inferences that the
enpl oyer draws fromresults on a selection device are appropriate
and nmeani ngful. That is, test validation attenpts to determ ne
whet her (and the degree to which) persons who are selected by a
test will be successful perforners on the job, and whether those
who are not sel ected woul d not have been successful performers on
t he job.

“Thr oughout these Findings of Fact and the Concl usions of
Law, the Court will use the terns "physical abilities test (or
testing)" and "physical fitness test (or testing)"
i nt erchangeabl y.
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anphi bi ous operations for the purpose of devel opi ng physi cal
fitness tests for the Marine Corps.

33. Some job task anal yses® that Dr. Davis has perforned
have included ride-along prograns with the Indiana State Police
and with fish and gane officers in Womng. Job task analysis
can al so include observation of and interviews with enpl oyees.

34. Prior to SEPTA, Dr. Davis also conpleted a police
proj ect for Anne Arundel County, Maryland, as well as a project
for the Departnment of Public Safety of Cakwood, GChio, which
included firefighters and police officers.

35. In GCakwood, Dr. Davis spent the better part of a week
on a ride-along with the police officers, observing the kinds of
activities that the officers engage in throughout the course of a
day.

36. The Anne Arundel County Project was for the Departnent
of Corrections, the fire departnent and the police departnent.
Dr. Davis devel oped a physical abilities test for all three
units, and he perforned a job task analysis for all three units.

37. Wth regard to SEPTA, Dr. Davis was contacted by Dr.
Loui s Vander beek, the Director of Medical Prograns for SEPTA, to
devel op a physical fitness programfor SEPTA. Early in the
project, Dr. Davis net with Judith Pierce, the Assistant General
Manager of SEPTA, Ronal d Sharpe, the Chief of the SEPTA Transit

Al test validation begins with a job analysis in which an
effort is made to determ ne the specific know edge, skills and
abilities which are inportant to successful perfornance of the
position in question. Uniform Guidelines § 14A
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Police Departnent, and other SEPTA officials to understand
exactly what SEPTA's objective was with respect to devel oping a
physical fitness test.

38. Based upon his neetings with SEPTA officials, Dr. Davis
came to understand that SEPTA was trying to enhance the | evel of
fitness, physical vigor and general productivity of its police
force; SEPTA also wanted nedical criteria fromwhich it could
meke i nformed deci sions regarding such issues as return to duty,
hiring and retirenent. Fromthese interviews, Dr. Davis al so
di scovered that crine was ranpant on the SEPTA system and t hat
there were questions about safety for the ridership of SEPTA.
Davis further |earned that SEPTA wanted to renedy this situation
and that SEPTA believed that inproving the physical fitness of
its police force was one of the best nmethods to achieve such a
goal .

39. In addition to these neetings, Dr. Davis went on a
ride-along wth SEPTA transit police officers and went out on the
trains, covering virtually all of SEPTA's properties and
obtai ning a strong perspective of the expectations for transit
officers. Dr. Davis spent approximately 20 hours traveling
Within the transit system over the course of approximtely two
days.

40. In these 20 hours, Dr. Davis |earned that SEPTA had a
f oot - based patrol and that there was a probation against sitting
down so that the officers will always be in a state of readi ness.

Dr. Davis al so discovered that SEPTA radi o conmuni cati ons were at
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times unreliable because many of the transm ssions were

under ground, causing a lack of instant contact for backup in many
cases. Dr. Davis further noticed the distances that officers
have to cover by foot and the nunber of stairs that officers have
to surmount on a daily basis.

41. Davis |learned that a zone system had been established
and that officers were expected to patrol aggressively wthin
their assigned beat. The foot patrol officers are expected to
patrol a two to three station area. |f an officer assist cal
was received and no train was avail able, the SEPTA officer would
have to "hit the bricks" and go to the next station which can be
anywhere fromfive to eight bl ocks away.

42. Dr. Davis further discovered that SEPTA officers
encounter the equivalent of a five story wal k-up or wal k-down of
stairs on a daily basis.

43. What distinguishes the essential tasks or functions
required of a SEPTA transit officer fromthe essential tasks
required of police officers fromother |aw enforcenent agencies
is that all of the activities take place on foot; therefore, the
expectation is that SEPTA officers will have to nove, run and
wal k with a higher degree of frequency on a daily basis nore than
other |aw enforcenent officers. Dr. Davis found that a SEPTA
of ficer would need a "sound, intact, disease-free cardi ovascul ar
system' to effectively performtheir job. Dr. Davis testified
t hat havi ng such a cardi ovascul ar systemtranslates into aerobic

capacity.
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44, Aerobic capacity is the ability of the body to utilize
oxygen during sustai ned physical activities such as running,
swimm ng and cycling. Aerobic capacity is conmonly neasured in
units of mlliliters of oxygen per kilogram of body wei ght per
mnute ("nm./kg/mn"). Aerobic capacity is often referred to as
"VO2 max" (maxi mum val ue of oxygen). The nore milliliters of
oxygen per kil ogram of body weight a person is capable of
consum ng during high-intensity sustained physical effort, the
hi gher his or her VO2 max score.

45. In an effort to determ ne what physical abilities are
required to performas a SEPTA officer, Dr. Davis conducted a job
task anal ysis specifically for SEPTA, using a Del phi session.

46. A Del phi session is one way to do a job task anal ysis.
| nstead of sendi ng vol um nous surveys to be adm nistered to the
SEPTA officers, Dr. Davis ascertained nore quickly and nore
efficiently the sanme information enpl oying the Del phi technique.

47. Through the Del phi technique, officers arrive at a
consensus opi ni on about sone issue (e.g., what tasks do officers
encounter on a daily basis) that would be fairly close to the
truth on the basis of everyone's experience on the job as a SEPTA
officer. The officers that participated in the Davis' Delph
session, subject matter experts ("SMEsS"), had a cunul ative
experi ence of over 100 police years that proved to be inval uable
to Dr. Davis.

48. Wthin the context of |aw enforcenent, a subject matter

expert ("SME") is an individual who has considerabl e experience
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Wi thin that profession, having attended the requisite schools,
per haps advanced schools, and training prograns, as well as
experi ence on the job.

49. Twenty SMEs from SEPTA participated in the Del ph
session conducted by Dr. Davis. Dr. Davis requested that the
SMEs at SEPTA have at least five years of experience on the job.
The SMEs were al so representative of the denographics of SEPTA
with regard to gender and race.

50. The Del phi session that was undertaken at SEPTA began
by presenting the SMEs with a |list of physical tasks that police
officers engage in while performng their jobs. This |list was
call ed the Taxonony of Physical Tasks ("Taxonony"). Dr. Davis
prepared this |ist by perusing descriptions of |aw enforcenent
activities and drawi ng upon his own personal experience observing
| aw enforcenent agencies. The assunption underlying the list is
that if you can do the hardest tasks on the list, then you can do
all the other tasks that are listed below that task on the Iist.

51. In his study, Dr. Davis presented the Taxonony to the
SMEs and asked themto indicate whether they ever engaged in the
tasks while performng their duties with SEPTA. After the SMEs
i ndi cated whet her they engaged in the activities, Dr. Davis
verified that the list was reasonably conprehensive.

52. The SMEs then determned the relative inportance of the
tasks. Dr. Davis presented the SMEs with a scale that ranked the
criticality of the particular physical task fromone to five or

SiXx - one being the least critical and five or six being the nost
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critical. Dr. Davis was not sure whether the top of the scale
was five or six because he did not retain the scales used in his
study. Dr. Davis, however, did indicate that this discrepancy
woul d not upset his results because a ranking of either five or
six would nean that the SMEs viewed the particular task as being
extrenely inportant. Thus, the higher the score provided by a
SME, the nore critical the task was thought to be.

53. The tasks that were rated as either a one or two are
not particularly consequential. Dr. Davis explained that a val ue
of greater then three nmeant that the officers thought that the
particular task was critical. |In Davis' validation study,

j oggi ng and runni ng had val ues of 3.5; based upon the Del phi
session, Dr. Davis' opinion was that these tasks were the nost
critical tasks.

54. The SMEs achieved the criticality rankings by consensus
vote. Each SME would vote on a particular ranking and then the
results would be entered into a |aptop conputer that would derive
a nean value for the group. A group discussion anong the SMEs
woul d then occur as to why the SMEs voted as they did until a
consensus was achieved. Normally, it would take two votes to
achi eve a consensus.

55. After conmputing the criticality rankings, Dr. Davis
devel oped a scale regarding the frequency of performance of the
tasks. A task which was perforned daily was scored as a one; the
performance of tasks that occurred weekly was a two; tasks done

monthly were scored as a three; yearly tasks were scored a four
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and a score of five indicated that the task was rarely perforned.

56. Based upon a review of the scales used, Dr. Davis
testified that there was a value of greater than five on sw nmm ng
because the group basically did not do that task. |In contrast,

j ogging received a score of 1.7 which neans the SMEsS expected
jogging to take place alnbst on a daily basis.

57. Based on a review of the frequency and criticality
ranki ngs, Dr. Davis concluded that SEPTA officers walk with high
frequency because the officers are predom nantly foot-based. Dr.
Davis al so correctly concluded that SEPTA officers run nore
frequently than other police departnents; he also found that they
sprinted nore often. 1In addition, Dr. Davis found SEPTA officers
used a baton with nore frequency than in other jurisdictions.
Overall, Dr. Davis assessed that the SEPTA officers are a nore
nobi | e and dynam c | aw enforcenent group than nost other |aw
enf orcenent agenci es.

58. After ascertaining the criticality and frequency
ranki ngs for the tasks on the Taxonony, Dr. Davis had the SMEs
define the perceived physical exertion for each task.

59. To determ ne what the perceived | evels of physical
exertion were for particular tasks, Dr. Davis asked the SMEs to
identify, on the "Borg Scale," the perceived |evel of exertion
for particular tasks. The Borg Scale is regarded as being
scientifically authoritative and allows a person to identify the
heart rate level that a particul ar physical task requires.

60. To determ ne the accuracy of the Borg Scale, Dr. Davis
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had previously tested the scale on Marine riflenen at the
"Warfare Training Center." Wth respect to certain physical
tasks, Dr. Davis conpared the readings provided by the rifl eman
with the readings of the heart rates gathered fromactual tests
of the Marines. Dr. Davis found that the Marines' perceived
ratings were incredibly close to the actual heart rate readings.
This test confirmed Dr. Davis' understanding that the Borg Scal e
is an accurate, reliable and sinple neasure of physical exertion.

61. Based upon the SMEsS' reading of exertion in SEPTA s
jurisdiction relative to other police jurisdictions that Dr.
Davis worked with prior to 1991, Dr. Davis concluded that nost of
t he tasks engaged in by SEPTA officers are rated in a heart rate
zone that woul d make the tasks aerobic in nature. |n other
words, the heart rate is elevated and there is an increased
demand for oxygen to be supplied.

62. Dr. Davis testified that typical |aw enforcenent
officers sinply do not engage in the type of activities wth the
sanme frequency as a SEPTA officer. The Court credits this
testinony as being accurate. Indeed, the evidence introduced at
trial establishes that SEPTA transit officers engage in physical
activity nore frequently than other |aw enforcenent agencies.

63. After determ ning the physical exertion ratings for the
particul ar tasks, Dr. Davis created physical dinension estinates
for the particular tasks. To establish physical dinension
esti mates, one nust place weight per neasure on a task. 1In

essence, a distance, tinme and wei ght nust be assigned to a
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particul ar task. For exanple, one can create physical dinension
estimates for jogging by creating a jog where individuals are
required to run one mle (distance) in seven mnutes (tinme) while
carrying 20 pounds of gear (weight).

64. To assign physical dinension estinmates to the tasks in
t he Taxonony, the SMEs gave Dr. Davis an estinmate as to what they
t hought m ght be an expectation of physical dinension estinates
for the tasks concerned.

65. In Dr. Davis' validation report, he set forth a series
of tasks, such as a barrier surnmount, |long junp, stair-clinbing,
arrests sinulation and distance run, along with the criticality
and perceived exertion ratings interactive effect on these tasks.

66. Certain tasks fromthe original lists were conbi ned
because those tasks appeared to be logically |inked together.

For exanple, Dr. Davis conbined sprinting wth stair-clinbing
because the tasks are perforned in close concert on the job at
SEPTA. Dr. Davis al so conbined arrest sinulation with defending
one's self and effectuating arrests.

67. Dr. Davis subsequently estimated the SMES' expectations
regardi ng the appropriate tinme, weight and neasure that should be
pl aced on each task.

68. The expectations established that the SMEs woul d be
standing for up to eight hours and wal king for up to 6.3 hours.
The expectation would be that a person m ght have to nove a 142
pound person by hinself. The SMEsS al so stated that 20 yards was

a reasonabl e di stance that they m ght be expected to nove a 175

20



pound dead wei ght.

69. It was estimated that an officer could expect to run
five flights of stairs. A reasonable expectation as to the
hei ght of a barrier that needed to be surnounted was 5.8 feet.
The di stance that an officer would be expected to junp over or
cross was judged at 5.9 feet.

70. The SMEs stated that it was reasonable to expect them
to have to run one mle in full gear in 11.78 mnutes. Dr.
Davis, however, rejected this informati on when creating the 1.5
mle run as a conponent of SEPTA' s physical fitness test because
t he pace that the SMEs established was too low in Dr. Davis'
opinion. Dr. Davis believed that this physical dinension
estimte was | ow because if such a pace was established as a
test, it would require an aerobic capacity that al nbst any person
could neet. Thus, if you were to use this estinmate as a
conponent of a physical abilities test, this conponent of the
test would have no utility because al nbst any person could
satisfy this mniml requirenent. Based on Dr. Davis' experience
and professional nedical literature, Dr. Davis rejected this
estimate as wholly unrealistic; the Court agrees with this
assessnent.

71. As the next step in his validation study, Dr. Davis
attenpted to determ ne the energy costs of performance of the
physical tasks listed in his study.

72. Dr. Davis testified that all tasks perforned by people

have sone nom nal energy costs associated with them For
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exanpl e, the aerobic capacity required to performsuch activities
as wal king or standing is often neasured by "METs" - the term MET
is used interchangeably with the neasurenent of milliliters of
oxygen per kil ogram of body weight per mnute or VO2 max. A MET
is amltiple of the resting | evel of oxygen uptake, and one MET
is resting level - it equals an oxygen uptake of 3.5 niL/kg/ mn
which reflects the mninmumenergy required to maintain vital
functions in the waking state. The anount of oxygen required to
perform physical activity is evaluated in nultiples of the
resting netabolic rate. For exanple, a VO2 nmax of 42 nL/lg/mn
is equivalent to 12 METs (12 x 3.5 = 42). Dr. Davis testified
that two METs woul d be doing twce resting - wal king very slowy
would be simlar to two tinmes the resting netabolic |evel, which
is also called the "basal state."

73. Dr. Davis testified that a person's weight, the
di stance travelled and the tine it takes to nove over a distance
are inportant factors in nmaking energy cost cal cul ations.

74. For exanple, to determ ne the energy cost to a SEPTA
officer in noving fromone point in space to another point in
space, Dr. Davis had to consider the weight of an average SEPTA
police officer - which is about 170 | bs - and the weight of the
officer's | oad-bearing equipnent. At the tine of the Davis study
in 1991, the extra weight added by the equi pnent was about 12
pounds; this weight is now closer to 26 pounds. |Indisputably,
this extra weight slows an officer down. Moreover, the less a

person wei ghs, the nore this person would bear a disproportionate
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share of the "slowi ng down" caused by the extra wei ght because
| ighter persons do not have the mass to carry this extra weight.
For exanpl e, 26 pounds of equipnent wll affect a 110 pound
person nore than a 170 pound person.

75. To calculate the energy cost for a person jogging at a
pace of 200 neters per mnute, the calculation is 2/10 of a
mlliliter of oxygen for each kilogramof the officer's body
wei ght, plus the resting value, which equals 43.5 mlliliters of
oxygen to performthe task. This is the energy cost of running
at a rate of 200 neters per mnute.

76. Dr. Davis testified that although 43.5 nL/kg/ m n woul d
be sufficient to nove an officer at a rate of 200 neters per
m nute, this aerobic capacity would be insufficient for a SEPTA
officer to performhis "job" under certain circunstances. In
order to denonstrate under what circunstances 43.5 nL/kg/ mn
woul d be insufficient for on officer to performhis duties, Dr.
Davi s described a scenario that SEPTA officers engage in
frequently, that is, responding to officer assist or officer
backup calls.

77. Dr. Davis explained that if an officer assist or
of ficer backup call was reported and no train was available to
t ake a SEPTA officer, who has an aerobic capacity of 43.5
nm./kg/ mn, to the next station where the officer requesting
assi stance was | ocated, the "respondi ng" SEPTA officer would have
to make a decision as to whether she can get to the officer

requesti ng assi stance faster by foot or by waiting for the next
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train.

78. If the respondi ng SEPTA officer chose to run to the
next station, and ran at an 8-mnute mle pace, this officer
woul d arrive at the next station with sone degree of energy
reserve. Although the energy requirenent to get the responding
officer to the next station would be 43.5 nL/kg/mn, this aerobic
energy requirenent is not the sane as a person's maxi mal oxygen
uptake. Instead, the person's nmaxi mal oxygen uptake is what is
required to actually do the job, that is, to engage in whatever
activity is required of an officer when he arrives at the scene
of the call. Dr. Davis testified that a SEPTA officer, under
this scenario, would need a peak val ue of greater then 43.5
nm./kg/mn in order to perform successfully.

79. Dr. Davis also testified that SEPTA officers have to
surmount station steps once they get to the next station, which
iIs going to require a higher energy reserve fromthe officer
The energy costs of stair-clinbing is extrenely high. Dr. Davis
cal cul ates that the aerobic capacity/energy consunption invol ved
in ascending the typical flights of SEPTA stairs is 54 ni/kg/ m n.
Thus, Dr. Davis testified that 54 nL/kg/mn would be the expected
aerobic capacity of a SEPTA officer who had to run up the typica
flights of SEPTA stairs after running five to eight bl ocks.

80. In explaining how a person can undertake an activity by
relying on their aerobic energy system Dr. Davis used the term
"pay as you go." This term neans that as soon as one begins to

exerci se after being in a basal state, the demand for energy
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starts; and if the energy demand is bel ow the person's naxi mal
oxygen uptake, then the person can continue to exercise for a
fairly substantial period of tine.

81. Dr. Davis explained that a person with a high aerobic
capacity wll be able to take in oxygen, "turning it around and
flushing out the lactate, which is the breakdown of the
nmet abol i tes, and resynthesizing that |actate,” enabling that
i ndi vidual to engage in physical activity for sone period of
time. For exanple, a marathon runner is able to run five-m nute
mles over a 26-mle distance due to his well-devel oped aerobic
capacity system Sinply put, the person is able to supply
hinmself with the energy needed to engage in a particul ar physical
task by relying solely on his aerobic energy system

82. Once the physical demands of an activity cannot be
sust ai ned by energy fromthe cardi ovascul ar/ aerobi c system a
person is said to be hypoxic. Wen this occurs, physical
activity cones to a halt because the person cannot supply the
energy required to continue the physical activity. Thus, if a
person does not have a high aerobic capacity, this person wll
not be able to performthose physical activities that require a
hi gh aerobi c capacity.

83. Dr. Davis does not agree with plaintiffs' expert, Dr.
Wl liam MArdl e, who indicated that SEPTA transit police officers
were conducting and performng activities that were predom nantly
anaer obi c.

84. As discussed above, aerobic capacity describes a
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person's maxi num capacity for consum ng oxygen during sustai ned
physical activities. The body's ability to utilize oxygen for
ener gy netabolism becones inportant in sustaining physical
activities like running, swinmmng, cycling and cross-country
ski i ng.

85. Aerobic (i.e., sustained, oxygen-utilizing) netabolic
processes are to be distinguished fromall-out exercise for short
durations which are powered mainly by anaerobi c chem ca
reactions which do not require nol ecul ar oxygen. Rapid anaerobic
energy production maintains a high standard of performance in
activities requiring all-out bursts of exercise such as sprinting
in track and swi nm ng, or repeated stop-and-go activities |like
soccer, basketball, volleyball, ice and field hockey, tennis and
football. This quick, short-termenergy production system- the
anaerobic system- is used in "fight or flight" situations. The
aerobi ¢ and anaerobi c energy systens are separate energy systens,
whi ch use different types of nuscle fibers and energy pathways.
Anaer obic energy is generated largely by fast-twtch nuscle
fibers, which are fast-contracting and activated during intense
change- of - pace and stop-and-go activities, as well as during all-
out exercise that requires rapid, powerful novenents. Aerobic
energy, on the other hand, is generated largely by slowtw tch
muscle fibers with a relatively sl ow speed of contraction
conpared to their fast-twitch counterparts. The primary role of
the slowtwitch fibers is to sustain continuous endurance-type

activities that require a steady rate of aerobic energy transfer,
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such as endurance runni ng.

86. Because aerobic and anaerobic energy systens are
distinct, a person with high aerobic capacity may not necessarily
be able to performwell on tasks requiring short-term powerful
bursts of energy. In sports conpetition, for exanple, elite
endurance athletes with high levels of aerobic fitness generally
do not excel in physical conpetition requiring short bursts of
anaer obi c energy and vice versa for elite sprint and hi gh-power
at hl etes.

87. Dr. McArdle testified that performance on SEPTA's 1.5
mle running test is alnost totally influenced by one's aerobic
capacity. In contrast, all-out runs for 3 mnutes would be
significantly affected by a person's short-term sprint or
anaerobi c capacity. Sprinting activities of |less than 3 m nutes
are even nore reliant upon anaerobic netabolic processes.
According to Dr. McArdle, responding quickly to energency
situations |ike sprinting after a suspect, sprinting up stairs or
runni ng several blocks to assist a fellow officer requires short-
term"bursts of energy"” and call upon the body's anaerobic energy
system The sane is true with respect to struggling with
suspects and effectuating arrests.

88. Based on his belief that SEPTA officers typically run,
at nost, two to three bl ocks during the course of their duties
rat her than |ong distances, Dr. MArdle opined that SEPTA's 1.5
mle run does not neasure the correct physical aspect of

candi dates, that is, a person's anaerobic capacity.
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89. Although Dr. McArdle agrees that a 1.5 mle run is a
useful field test for neasuring aerobic capacity, he believes
that the 1.5 mle run of SEPTA s application process tests for a
physical ability - aerobic capacity - that is not required of
SEPTA transit officers.

90. The Court, however, finds that Dr. MArdle' s opinion is
not supported by the record.

91. As an initial matter, the Court notes upon which Dr.
McArdl e never requested depositions to allow himto estimte the
nunber of bl ocks that SEPTA transit officers run or the tine it
takes the officers to effectuate officer backups or officer
assists on foot. Further, counsel for plaintiffs never supplied
Dr. McArdle with depositions to allow himto estimte the nunber
of blocks run or the tinme it takes SEPTA officers to effectuate
of fi cer backups or officer assists on foot.

92. In contrast to the dearth of information that Dr.
McArdl e based his opinion, the vast majority of evidence
introduced at trial indicates that SEPTA transit officers engage
in runs or jogs on a daily basis that range anywhere fromthree
to eight blocks and from one-quarter to one-fourth of a mle for
periods ranging fromthree to ten mnutes. This type of physical
activity clearly entails a significant aerobic contribution.

93. Dr. McArdle actually acknow edged that the aerobic
contribution would be significant in a nunber of actual
experi ences of SEPTA officers. For exanple, Dr. MArdle

recogni zed that Experience 4 docunented in Dr. Davis' validation
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report for SEPTA describes a five block run to arrest a
perpetrator that would require a 50%to 60% aer obic contri buti on.
Dr. MArdle admtted that the run in Experience 4 would require
nore than 50% to 60% aerobic contribution if the run was paced.
Dr. MArdle further admtted that Experience 9 docunented in Dr.
Davis' validation report - a five-mnute run to arrest a
perpetrator - would require a nmajor aerobic contribution of
approximtely 70% Dr. MArdle admtted that the aerobic
contribution would be even larger if Experience 9 was perforned
at a submaxi mal pace.

94. Further, Dr. MArdle acknow edged that the deposition
testinony of many SEPTA officers describes running scenari os
whi ch would require significant contributions fromthe aerobic
energy system Under sone of the running scenarios described,
Dr. McArdl e acknow edged that the aerobic contribution would be
as high as 90%

95. In addition, SEPTA officers do not engage in exercise
on a maximal level, that is, they do not run as far as they can
and as fast they can until they are totally incapable of doing
any physical activity at the end of that exercise. SEPTA
officers do run fast, but the best evidence suggests that SEPTA
of ficers pace thensel ves when responding to officer assist or
backup calls so that they will have sone energy reserve when they
arrive at the location to which they are respondi ng.

96. Dr. MArdl e defines paced-running efforts, i.e., any

effort that is not "all out", as submaxi nal. Dr. MArdle
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conceded that submaximal efforts increase the aerobic
contribution and decrease the anaerobic contribution. Thus, Dr.
McArdle inplicitly concedes that the aerobic contribution to a
SEPTA officer's physical activity will rise in inverse proportion
to the anaerobic contribution whenever that officer engages in
submaxi mal activity.

97. Dr. McArdle has also witten a book, titled Exercise

Physi ol ogy, that contains a graphic depiction of aerobic and

anaerobic contributions to maximal activity over tinme. Dr.
McArdl e's own graph denonstrates that at only ten seconds of
maxi mal effort, the contribution is 10% aerobic, 90% anaer obi c.
Dr. MArdle's graph denonstrates that at only two m nutes of
maxi mal effort, the contribution is 50% aerobic and 50%
anaerobic. Dr. MArdle' s graph further establishes that at only
four mnutes of maximal effort, the contribution is 35%
anaer obi c, 65% aerobic.

98. Dr. MArdle also admtted that the nore recent
aer obi c/ anaerobic contribution charts of Jon Medbo and | zum

Tobat ha published in the Journal of Applied Physiology, a

respected journal in the field of physiology, denonstrate that
t he aerobic contribution for maxi mal running efforts occurs in
greater percentages fromas early as the first mnute of running
than that reported in Dr. MArdle' s text book chart.

99. Based on the foregoing findings, the Court
conservatively concludes that the relative contribution of

aerobi c capacity and anaerobic capacity at the two m nute |evel
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is that 50% of the energy is supplied by the anaerobic energy
system and 50% is supplied by the aerobic energy system

100. The Court thus finds that it cannot credit Dr.
McArdle's testinony that SEPTA is testing for the incorrect
physical ability - aerobic capacity. Based on the evidence
introduced at trial, especially Dr. MArdle' s own published work
and testinony, the Court finds that aerobic capacity is patently
needed to be able to effectively performmany of the duties of a
SEPTA transit officer; thus, SEPTA should be entitled to test for
this physical ability.

101. The Court also credits Dr. Davis' testinony that pacing
by SEPTA officers on officer assist calls will affect the
relative contribution of aerobic metabolismversus anaerobic
metabolismin that the set point at which an individual is going
to run is going to be a function of their personal |evel of
fitness. The higher the fitness |evel of the individual, the
greater the velocity that this person is going to be able to run
fromstation to station

102. Indisputably, the rate at which an officer perforns an
activity will be a function of the personal fitness |evel of that
officer and that officer's work pace. The officer who has a high
aerobic fitness level wll have a greater energy reserve once she
arrives at the location of an officer assist or backup call and
is going to be able to do sonmething nore proficiently vis-a-vis
the other officer with a | ow aerobic capacity who was trying to

mai ntain a pace for which he cannot supply oxygen on an ongoi ng
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basi s.

103. Moreover, the evidence establishes that the nore
aerobically fit an individual, the nore quickly an individua
will replenish their energy system whether the task perforned
requi res aerobic or anaerobic energy. The "aerobic recovery
pat hway" is the process through which a person's energy systemis
repl eni shed, enabling a person to continue to engage in physical
activity; this replenishnent process occurs in the mtochondria
which are organelles inside a cell. Regardless of whether a task
i s aerobic or anaerobic, the payback nmechanismis going to occur
the same way. Because the energy required to continue a physical
activity is going to be returned to the cells through the aerobic
recovery pathway, regardl ess of whether the activity requires
anaerobic or aerobic energy, it is undisputed that nore
aerobically fit individuals can replenish their energy system
faster than |less aerobically fit individuals.

104. The officer with greater aerobic capacity will be able
to run faster and will be able to run for |onger periods of tine
at a lower |actate |level. Because nore aerobically fit
individuals run at a |lower lactate |evel, the waste products of
metabolismw ||l be lower in this person's blood stream rendering
t hem nore capable to performthe next series of events such as
assi sting another officer in a physical confrontation.

105. In addition, a high aerobic fitness level wll clearly

buffer the "foll owon demands,"” such as engaging in a difficult

altercation or subduing a resisting arrestee, because this person
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is in much better condition physically than an individual who has
a |l ower aerobic capacity. Even if the followon demands are
anaerobic, it is Dr. Davis' opinion that a higher aerobic
capacity supports an individual's ability to carry out the

anaer obi ¢ denmands.

106. Dr. Davis concluded, based upon the validation study he
did for SEPTA, that a SEPTA transit officer needs an aerobic
capacity of 50 nL/kg/mn to successfully performa nunber of
t asks.

107. Dr. Davis explained his findings to Ms. Pierce as to
what he thought the job would require, i.e., that the job would
require an aerobic capacity of 50 nL/kg/mn. However, he also
expl ai ned that such a standard would clearly have a draconi an
effect on the possibilities of wonen being hired as SEPTA
of ficers.

108. Ms. Pierce specifically told Dr. Davis that she did not
want the SEPTA police departnent to becone the "boneyard" of the
Phi | adel phia Police Departnent. M. Davis understood that Ms.
Pierce was not concerned with having a standard that m ght be
perceived as difficult for wonen to achieve; the job rel atedness
of the mssion cane first. |In essence, SEPTA wanted to hire
i ndi vi dual s who coul d performthe physical tasks required of a
SEPTA of ficer regardl ess of whether this person was a man or
woman; the Court finds that there certainly is nothing invidious
about this goal.

109. Nevertheless, it was Dr. Davis' opinion that setting an
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aerobi c capacity requirenent in a range of 48 to 50 nL/kg/ mn
woul d have an adverse effect on wonen because normative data
denonstrates that there is a fairly substantial difference in
ternms of oxygen uptake and netabolismcapabilities on the part of
wonen as conpared to nen. Based on the normative data, Dr. Davis
believed that a standard of 48 to 50 niL/kg/mn would present a
fairly substantial obstacle for wonen to seek enploynent with
SEPTA.

110. Consequently, because Dr. Davis believed that the goals
of SEPTA coul d be satisfied by using a 42.5 nL/kg/ m n standard
for aerobic capacity, and because this standard woul d
substantially reduce the adverse inpact of a 50 nmi/kg/ mn
standard, Dr. Davis recommended to SEPTA that it set its aerobic
capacity requirement at 42.5 nlL/kg/ m n.

111. Dr. Davis felt that wonen could attain a standard of
42.5 nmL/kg/mn. Dr. Davis based this opinion on a project his
conpany did for St. Paul, Mnnesota, in which applicants for the
fire departnent had to successfully run one and one-half mles in
11 m nutes and 40 seconds. The aerobic capacity required to
conplete this run is 45 nL/kg/mn. The outcone of the run was
that out of the 705 individuals who applied for enploynent, 585
mal es and 120 fenal es, 80% of the nen passed and 76% of the wonen
passed.

112. In addition to relying on the St. Paul data to support
t he aerobic capacity score of 42.5 nL/kg/mn for SEPTA, Dr. Davis

relied on previous test results of public service personnel that
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he tabul ated during the 1980s. Dr. Davis adm nistered these
aerobi c capacity tests to as nmany as 10,000 nen and wonen between
1980 and 1991. Based upon this testing, Dr. Davis determ ned
that 42.5 niL/kg/mn is obtainable by wonen in sufficiently

signi ficant nunbers to neet SEPTA' s standard.

113. Prior to creating SEPTA's test, Dr. Davis also
perfornmed a study in Anne Arundel County, Maryland which
supported an aerobic capacity requirenent of 42.5 nL/kg/mn for
SEPTA. Dr. Davis tested 100 of Anne Arundel's incunbent officers
on a battery of fitness tests and also on a job sinulation test.
There was a gym based profile for all of the officers as well as
a field test which included shooting a weapon, surnounting a
barrier, a foot pursuit, a junp, a victimdrag and an exit
shooti ng scenari o.

114. The data fromthis Anne Arundel County study showed
that there were |inks between the physical fitness tests and the
nmeasures of fitness that were being tested, and the test also
established a |ink between the gym based fitness tests and the
criterion tests. The nmeasures of fitness that were tested were
aerobi c capacity and nmuscul ar strength neasures such as grip
strength, torso strength and nuscul ar endurance.

115. After these tests were perfornmed in Anne Arundel
County, Dr. Davis exam ned the statistical relationship to
establ i sh whether the particular test would predict perfornmance
on the job tasks. The statistical procedure is called a

"canoni cal correlation nobile regression analysis.”" Dr. Davis
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testified that he observed statistical relationships between the
tests and job tasks; in essence, passing performances on the test
predi ct successful performance on the job.

116. Dr. Davis incorporates the Anne Arundel study into the
SEPTA study where he di scusses, at page 20, the "chi-squared
anal ysis of time vs. aerobic capacity."

117. Dr. Davis, however, also conducted another job
val idation study for a sheriff's departnent in Florida in which
he coul d not establish that passing performance on a 1.5 mle run
correlated with good performance. Nevertheless, there was no
evidence introduced at trial that the tasks perforned by these
sheriffs were simlar to the tasks performed by officers at
SEPTA. Thus, the Florida study has no inpact on whether the 42.5
nm./ kg/ m n requirenent for SEPTA officers is valid.

118. Dr. Davis started the project at SEPTA with the
obj ective of designing a criterion task test that could be
adm ni strated to SEPTA officers. These criterion tasks are
essential functions that a police officer m ght be expected to do
on the job. The criterion tasks that Dr. Davis was going to
create for SEPTA is known as a work sanple; these tasks included
a barrier surnmount, long junp, stair clinbing, arrest sinmulation
and a di stance run.

119. The di stance run conponent of the test would be used to
determ ne whether the applicant had the required mniml |evel of
aerobic capacity that Dr. Davis had previously identified as

bei ng necessary to performthe job of SEPTA transit officer.
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120. Because Dr. Davis wanted to test for an aerobic
capacity of 42.5 nL/kg/mn, Dr. Davis suggested that SEPTA
i npl ement a di stance runni ng test whereby applicants would be
required to run 1.5 mles in 12 mnutes or less. Dr. Davis
suggested this distance and tinme because if an applicant could
conplete the run in 12 mnutes or less, it could be concluded
that the successful applicant had an aerobic capacity of at | east
42.5 nmL/kg/ m n.

121. Al though there was sonme evidence introduced at trial
that a one and one-half mle run equates to an aerobic capacity
of 43.5 nL/kg/mn, the validity of Dr. Davis' suggested aerobic
capacity requirement of 42.5 nL/kg/mn is not affected because
the standard error for determning whether a 1.5 mle run in 12
m nut es neasures an aerobic capacity of 42.5 or 43.5 nL/kg/mn is
about two or three niL/kg/mn. Thus, Dr. Davis' suggested aerobic
capacity of 42.5 nL/kg/mn is an appropriate nmeasure in |ight of
the standard error.

122. Because Dr. Davis believes that a 1.5 mle run in 12
m nutes identifies persons who possess a reasonable | evel of
stamna to performthe essential elenents of a job, he suggested
to SEPTA that it use the distance run as a "front end screen,”
i.e., SEPTA should require the applicants to run the 1.5 mle
course as the first step in a physical fitness test.

123. Dr. Davis adopted the 1.5 mle run versus |aboratory
testing because | aboratory testing would cost hundreds of

t housands of dollars in equipnent; whereas, SEPTA could
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adm ni ster the run outside for considerably | ess noney. Second,
Dr. Davis believes that alnost all of the applicants would be
famliar with a run conducted outsi de.

124. Dr. Davis did not use a shorter distance than 1.5 mles
for several reasons. First, in order to appropriately test for
this construct or dinension of fitness (aerobic capacity), the
test has to be approxinmately twelve mnutes. Second, if the
length is changed to a shorter distance, the dynam cs of the
nmet abol i ¢ system change, thus distorting the ability to estinmate
aerobi c capacity. Third, shorter runs, which rely nore on
anaerobi c capacity, dramatically inflate the differences between
men and wonen and woul d thus further di sadvantage wonen for
consi deration for enploynent.

125. Dr. Davis testified that it was not his understandi ng
that SEPTA transit officers are running 1.5 mles in the course
of their duties. Nevertheless, he still suggested that SEPTA
should use the 1.5 mle run as part of its physical fitness test
because the run was not being used to sinmulate an actual job
event, rather it was being used to test the construct of aerobic

capacity.?’

‘Dr. Davis is familiar with the concept of construct
validation. Indeed, Dr. Davis testified that he has read the
Uniform Guidelines and the Principles for the Validation and Use
of Personnel Selection Procedures (1987) ("SIOP Principles").
The SIOP Principles set forth the profession's standards for the
choi ce, devel opnent, eval uation and use of personnel sel ection
procedures. The Uniform Guidelines establish standards for
assessing the job-relatedness or validity of enployee sel ection
devi ces.
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126. In Dr. Davis' profession of exercise physiology, a
construct can be interpreted as a dinension of fitness. Fitness
is defined into five conponents: cardiovascular fitness or
stam na; nuscul ar strength; nuscul ar power; expl osive strength;
and nmuscul ar endurance. |In addition to these five dinensions,

t here exist a nunber of notor skills that can be tested.

127. The construct that the 1.5 mle run was designed to
measure is stamna, the ability to take up and utilize oxygen,
i.e., aerobic capacity.

128. In the course of creating the physical abilities test
for SEPTA, Dr. Davis was able to |ink aerobic capacity to the
specific critical tasks that he observed SEPTA officers doing on
the job. Dr. Davis testified that the link is common sensical in
that every job task analysis that has ever been done for any
reasonably proactive | aw enforcenent organi zation finds that
running is a critical and essential task. Al so, statistical
mani pul ati ons have been established showi ng that there exists a
correl ati on between police officer performance and a 1.5 mle
run. Dr. Davis testified that these statistical findings have
repeatedly proven that which he believes is obvious, that is, "if
you have a good cardi ovascul ar systemyou can do the job, if you
have a big cardi ovascul ar system you can do nore of the job."

129. In sum the Court finds that Dr. Davis
denonstrated that an aerobic capacity of 42.5 nL/kg/mn is
necessary to successfully performthe functions of a SEPTA

transit officer.
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130. Wth respect to the remaining elenents of Dr. Davis'
proposed criterion task test, Davis discovered that SEPTA did not
have the space to set up of a permanent criterion-task test
course. In addition, he was infornmed by SEPTA that SEPTA had a
contract with the Benjamn Franklin Cinic, which is associ ated
wi th the Pennsylvania Hospital in Philadel phia, under which its
of ficers were already undergoing a physical fitness program
Thus, to maxim ze its noney, SEPTA asked Dr. Davis to create a
"surrogate" for the criterion-task test that they could
adm ni ster at the Benjamn Franklin dinic.

131. Dr. Davis reconmended certain nuscul ar fitness neasures
whi ch woul d test for nuscular strength and endurance - physi cal
abilities that are needed to successfully performas a SEPTA
transit officer. |In this regard, Dr. Davis reconmmended a grip
strength test, bench press, pull-ups, push-ups and sit-ups. In
the Anne Arundel study, all of these tests were found to be
predi ctive of successful performance on police work.

132. Because flexibility does not predict job performance,
Dr. Davis did not create a test that would test for this fitness
neasur e.

133. Although Dr. Davis did not set the levels required to
be net for each conponent of the physical fitness test to include
men, Dr. Davis did set the levels at a point where he felt that
t he goal s of SEPTA could be achi eved and that wonen woul d not be
unreasonably excluded. Based on his vast experience in creating

physical fitness tests, Dr. Davis concluded that each fitness
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test was achi evabl e by wonen.

134. The Court, contrary to plaintiffs' contention, finds
that Dr. Davis was a credi ble witness and was not bi ased agai nst
wonen. His testinony, especially regarding his validation study,
was both credi bl e and obj ecti ve.

135. Finally, the Court notes that Dr. Davis testified that
SEPTA coul d have engaged in "rank-ordering"” hiring - hiring from
a list a successful test-takers fromtop to bottomuntil al
positions are filled.

3. The Physical Fitness Test

136. Based on Dr. Davis' recommendati on, SEPTA adopted a
test which consisted of the follow ng conponents with the
followi ng scores for passing: (1) a 1.5 mle run that nust be
conpleted in 12 mnutes or |less; (2) bench press - 5 repetitions
of 115 pounds; (3) grip strength - 100 pounds as neasured on a
dynanoneter with the dom nant hand; (4) pull-up - 1 pull-up
pal ns away, froma dead hang, elbows flexed to allow the chin to
clear the bar; (5) push-ups - 30 repetitions of "mlitary style"
push-ups; and (6) sit-ups - 45 repetitions in two m nutes.

137. The conponents of the physical fitness test other than
the 1.5 mle run are comonly referred to as the "gym based
conponents. "

138. SEPTA's physical fitness test also originally included
a body fat neasurenment. Men were required to have |ess than or
equal to 29% body fat; wonen were required to have |ess than or

equal to 22% body fat.
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139. Starting in 1991, applicants participating in SEPTA s
physical fitness test were first admnistered the 1.5 mle run
conponent. |If an applicant failed to conplete the 1.5 mle run
inthe required tinme, he or she was disqualified fromthe
sel ection process and not permtted to participate in the gym
based conponents of the physical fitness test.

140. Applicants who passed the 1.5 mle run were invited to
participate in the gym based conponents. These conponents were
adm ni stered by the Benjamn Franklin Cinic.

141. SEPTA adm ni stered the above physical fitness test,
including the 1.5 mle run, to transit police officer applicants
in July 1991 and Cctober 1993. In 1991, the run was adm ni stered
on the exercise field at Tenple University. In 1993, the run was
adm ni stered in Fairnount Park. There was al so evidence admtted
at trial that indicates that the physical fitness test nmay have
been adm nistered to sonme wonen in 1992.

142. The 1992 fenal e applicants were provided with only a
few days notice of the 1.5 mle run requirenent between the tine
they took the witten test and the tine they were adm ni stered
the running test. Each of the approximately five to six femal e
applicants who took the 1992 running test failed. One of these
applicants was told that she could return for a retest the
fol |l ow ng day.

143. SEPTA changed its physical fitness test for transit
police officer applicants in or around late 1995 or early 1996.

Al though it retained the 1.5 ml|e run conponent, SEPTA abandoned
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t he gym based conponents and replaced themw th the foll ow ng
four conponents: (1) turnstile junp - vault over a SEPTA
turnstile; (2) barrier surnmount - scale a six foot chain link
fence; (3) dumry drag - drag a 170-pound dunmy 100 feet; and (4)
weapon test-fire - squeeze trigger of 9 mllinmeter weapon twenty
times with each hand. These conponents are commonly referred to
as the "criterion tests."” According to SEPTA, the criterion
tests nmeasure the sane fitness constructs as the gym based
conmponents.

144. At the time SEPTA abandoned the gym based conponents
and replaced themwth the criterion tests, SEPTA was aware that
adm ni strative conplaints had been filed by the Lanning
plaintiffs wth the Pennsyl vania Human Ri ghts Comm ssion in April
1994.

145. SEPTA adm ni stered this new physical fitness test —
including both the criterion tests and the 1.5 mle run —to
transit police officer applicants on March 16, 1996. The 1.5
mle run was again adm ni stered at Fairnount Park. The criterion
task tests were adm nistered at the subway station at Broad and
Pattison Streets in South Philadel phia. Al applicants who took
the criterion task tests in 1996 passed them

146. Since 1991, SEPTA's sel ection procedure for hiring
transit police officers has consisted of a witten exam nation
(graded pass/fail); the physical fitness test described above,
involving the 12 mnute, 1.5 mle run and either the gym based

tests or the criterion tests (graded pass/fail); an interview
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conducted by a panel of officials; an interview with the Chief of
Police; a background investigation including a polygraph; and a
nmedi cal exam nation including a drug screen.

147. Applicants passing the witten exam nation are invited
to participate in the physical fitness test as described above.
Applicants who pass the physical fitness test are invited to
participate in an oral interview conducted by a panel of three
SEPTA officials who ask a standard set of six questions to al
applicants. Each interviewer ranks the applicant's answer to
each of the six questions. The applicant is then assigned an
overal |l nunerical score consisting of the total of the scores
gi ven by each of the three interviewers to the applicant's answer
to each of the six standard questi ons.

148. Applicants are placed on an eligibility list in rank
order based solely on their overall score on the panel interview
Scores on the witten and physical fitness tests have no bearing
on an applicant's overall score or ranking on the eligibility
list. Thus, the candidate with the highest score on the physical
fitness test could be ranked last on the eligibility |ist;
conversely, the candidate with the | owest passing score on the
physical fitness test could be ranked first on the eligibility
list. However, this result is irrelevant for the purposes of
this case because any person who has passed the physical fitness
test has denonstrated the ability to perform successfully on
t hose tasks required of SEPTA officers. The applicant's overall

score is not included on the eligibility list. Rather, the nanes
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are listed in rank order starting with the nane of the top
scorer.

149. When SEPTA is ready to fill a transit police officer
vacancy, the Chief of Police conducts a personal interviewwth a
nunber of applicants fromthe current eligibility list. The
nunber of applicants interviewed depends on the nunber of
vacancies to be filled. Applicants are called for interviews
with the Chief of Police in rank order fromthe eligibility list.
Absent some concern raised during the personal interview, the
Chi ef of Police makes offers of enploynent to applicants in rank
order fromthe eligibility list based on the nunber of vacancies
that are needed to be filled. The nedical exam nation and
background investigation are conpleted before an offer of
enpl oynent is nade.

150. Eligibility lists remain effective until they expire or
are exhausted, but in no case does the eligibility list remain in
effect longer than three years. |In sone instances, offers of
enpl oynent are not nmade until many nonths —and in sone cases,
two and a half years —after the physical fitness test is
adm ni st er ed.

151. Applicants are not instructed or required to maintain
their physical fitness or to engage in any type of exercise
reginmen while they are on the eligibility list. No retesting is
done to determ ne whether those on the eligibility list can still
nmeet the physical fitness test at the tine an offer of enpl oynent

is made. It is after an offer of enploynent is nmade that the
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applicant enters the Phil adel phia Police Acadeny ("Acadeny"), a

fully accredited state police training acadeny.
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D. The Naned Plaintiffs, Cass Menbers, and Test Passers

152. At the time of their applications in 1993, each of the
i ndi vi dual naned plaintiffs had the mninmum qualifications for
the position of transit police officer.

1. Plaintiff Catherine Natsu Lanni ng

153. Plaintiff Catherine Natsu Lanning is a fenmale resident
of Fairless HIls in Pennsylvania. She was 26 years old in 1993
when she took the 1.5 mle run conponent of the physical fitness
test for SEPTA transit officer applicants. She was also a United
States citizen and held a valid driver's |license.

154. Ms. Lanning graduated from Montgonery County Community
Col | ege Police Training Acadeny in June 1993. This acadeny is a
fully accredited state police acadeny. She was val edi ctorian of
her class, having a grade point average of 98% and having scored
an overall 95% on the physical fitness tests.

155. Ms. Lanning has been enpl oyed as a police officer at
the University of Pennsylvania since May 1994. Since COctober
1995, she has been assigned to the bike unit, where she patrols
West Phi | adel phia by bicycle for approximately three (3) out of
five (5) shifts per week. M. Lanning was recently selected to
serve as one of the first officers on the University of
Pennsyl vania's elite tactical bike patrol unit to focus on
reduci ng and deterring serious crine on the University of
Pennsyl vani a's canmpus. M. Lanning's duties have included
patrolling SEPTA stops in her jurisdiction and providing backup

assi stance to SEPTA officers. M. Lanning has received
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comrendati ons for her heroic performance at the University of
Pennsyl vani a.

156. Ms. Lanning is certified by the Coomonweal t h of
Pennsyl vani a under Act 120 ("Act 120") as having net state
mandat ed physical fitness, psychol ogical, academ c and training
requirenents for police officers. Act 120 certification is
required of all nunicipal police officers in Pennsylvani a.

157. Ms. Lanning admts to receiving a SEPTA "panphl et”
during the application period that provided gui dance on how to
train to neet the 1.5 mle running test. Nevertheless, Lanning
made no effort to follow the instructions on how to inprove her
running time that were contained in the panphlet that SEPTA sent
her. Wen she actually participated in SEPTA' s 1993 appli cant
runni ng test, Lanning ran sone portion of the course with her
hands in her pockets.

2. Plaintiff Altovise Love

158. Plaintiff Love is a female resident of Pennsyl vani a.
She was 23 years old in 1993 when she took the 1.5 mle run
conponent of the physical fitness test. She was also a United
States citizen and held a valid driver's |license.

159. Ms. Love graduated from Northeast H gh School and
attended cl asses at Comunity Col |l ege of Phil adel phia. M. Love
al so graduated fromthe Acadeny.

160. Ms. Love has been enployed as a police officer for the
Phi | adel phi a Police Departnent since October 1994. M. Love has

wor ked on foot and car patrol for the Phil adel phia Police
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Departnment and is currently assigned to the 15th Police D strict,
a high crinme area. M. Love's duties regularly include
responding to calls for crinme occurring on SEPTA property or
provi di ng backup assistance to SEPTA officers. M. Love is
currently on the list for pronotion to a detective position with
t he Phil adel phia Police Departnent.

161. Ms. Love is certified by the Comonweal t h of
Pennsyl vani a under Act 120 as having net state mandated physi cal
fitness, psychol ogical, academ c and training requirenents for
police officers.

162. Ms. Love admts that she did not prepare for SEPTA' s
1.5 mle applicant run.

3. Plaintiff Belinda Kelly Dodson

163. Plaintiff Dodson was a femal e resident of Pennsylvania
and was 30 years old in 1993 when she took the 1.5 mle run
conponent of the physical fitness test for SEPTA police officer
applicants. She was also a United States citizen and held a
valid driver's |icense.

164. Ms. Dodson has an associate's degree in forensic
sci ence and police science fromNew R ver Community Coll ege in
Dublin, Virginia. She is currently pursing her bachel or's degree
in |law enforcenent at George Mason University.

165. Ms. Dodson has successfully passed the Virginia
Commonweal t h physical fitness and academ c requi renents necessary
for Virginia Conmmonweal th certification as a police officer.

166. Ms. Dodson has over ten years of |aw enforcenent and
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ot her rel ated experience. This includes working as a sheriff for
the Fairfax County Sheriff's Departnent in Virginia from 1986 to
1989, as a police officer at George Mason University from 1989 to
1992, and as a police officer for Swarthnore Coll ege Public
Safety Departnent. M. Dodson received a commendation for her
heroic work as a police officer at George Mason University. Her
work as a police officer has included both foot and car patrol
duti es.

167. Ms. Dodson was appoi nted by the Commonweal t h of
Pennsyl vania as a private police officer.

168. Al though Ms. Dodson was runni ng between two and three
times a week during the period of her application to SEPTA, she
admts that she never changed her exercise routine upon |earning
of SEPTA's running test. She also never tinmed herself on
practice runs prior to taking SEPTA's 1993 applicant running
test. M. Dodson further stated that her run in SEPTA's 1993 1.5
mle applicant running test was appropriately characterized as a
"slow jog." After failing SEPTA's 1.5 mle applicant running
test in 1993, Ms. Dodson never reapplied to SEPTA

4. Plaintiff Denise Dougherty

169. Plaintiff Dougherty is a fenale resident of
Phi | adel phi a, Pennsyl vania. She was 22 years old in 1993 when
she took the 1.5 mle run conponent of the physical fitness test
for SEPTA. She was also a United States citizen and held a valid
driver's license.

170. Ms. Dougherty has conpl eted three years of course work
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in Cimnal Justice at Tenple University. Since April 1996, M.
Dougherty has been enpl oyed as an admi nistrator at Hear Now in
Phi | adel phi a.

171. Prior to the running test, Ms. Dougherty believed
SEPTA' s running test was a reasonable test and that she could
successfully conplete the test wthout training. M. Dougherty
did nothing to prepare for the running test. Further, M.
Dougherty admts to wal king during portions of SEPTA's 1.5 mle
runni ng test.

5. Plaintiff Lynne Zirill

172. Plaintiff Zirilli (formerly Lynne Carapucci) is a
femal e resident of Phil adel phia, Pennsylvania. She was 24 years
old in 1993 when she took the 1.5 mle run conponent of the
physical fitness test for SEPTA police officer applicants. She

was also a United States citizen and held a valid driver’s

i cense.

173. Ms. Zirilli graduated fromSt. Maria Goretti Hi gh
School in Phil adel phia. M. Zirilli was hired as a police
of ficer by the Philadel phia Police Departnent. |In Decenber 1997,

she graduated fromthe Acadeny after successfully passing al
physi cal and academ c requirenents. She is currently a police
officer in the 3rd District, where her duties include routine
checks of SEPTA property.

174. Ms. Zirilli is certified by the Comonweal t h of
Pennsyl vani a under Act 120 as having net state mandated physi cal

fitness, psychol ogical, academ c and training requirenents for
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police officers.

175. In 1993, Ms. Zirilli had never attenpted to run on her
own. Wien Zirilli |learned of SEPTA's 1.5 mle running test, she
did nothing to prepare for the run. M. Zirilli admts that she

wal ked during various portions of SEPTA's 1993 1.5 mle applicant
runni ng test.

6. O ass Menber Kim French

176. Plaintiff KimFrench is currently enpl oyed by the
Phi | adel phia Police Departnment; Ms. French was hired in 1995.

177. Ms. French initially applied for a position with SEPTA
in 1993. After passing the witten test portion of SEPTA s
application process, Ms. French ceased pursuing her application
due to the fact that she was pregnant.

178. Ms. French, however, reapplied to SEPTA in 1996. After
passing the witten test portion of SEPTA's application process,
Ms. French participated in SEPTA's 1996 1.5 mle applicant run
whi ch she failed. Although Ms. French testified that she rides a
stationery bi ke and wal ks for exercise, Ms. French admts that
she did nothing further to prepare for the 1.5 mle run. M.
French concedes that she could train to run 1.5 mles in 12
m nut es.

7. 1992 Test Taker - Dawn Kennedy

179. Dawn Kennedy is currently enployed by the University of
Pennsyl vania Police Departnent and is assigned to the Bicycle
Patrol Unit. In her current enploynent, Ms. French has dua

jurisdiction over SEPTA property in sone geographic areas (areas
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on the University of Pennsylvania canpus); in effect, she patrols
some of the sane areas that SEPTA police officers patrol

180. Al though SEPTA contends it only accepted applicants for
possi bl e enpl oynent in 1991, 1993 and 1996, administering the 1.5
mle run during these application periods, M. Kennedy testified
that she applied to SEPTA in 1992 for a position as a transit
officer; the Court finds Ms. Kennedy's testinony to be credible.

181. After passing the witten exam nation portion of
SEPTA' s application process, Ms. French was asked to participate
inal.5 mle run which had to be conpleted in 12 m nutes or
| ess; SEPTA informed Ms. French that the run would be held in two
days.

182. At the time Ms. French was informed by SEPTA that she
had to participate in this run, Ms. French was training for an
identical run in the Del aware County Minicipal Police Acadeny.

In order to train for the run, Ms. French, on the interveni ng day
between the notice of the run and the actual run, went to a track
and ran two mles in preparation for the SEPTA run.

183. On the day of the run, it was raining and cold. M.
French ran with five or six other fermales. After the run, M.
French was inforned that she and the other runners failed the
test.

184. On the sanme evening of the run, Ms. French was
contacted by SEPTA and asked to participate in another run on the
following day. M. French could not attend this run because of a

prior appointnent; she never reapplied to SEPTA
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8. SEPTA Oficer Bernadette Rodier

185. Prior to hire as a SEPTA transit officer, Oficer
Ber nadette Rodi er spent one year working as a sales clerk for a
uniformstore and fifteen years as a waitress for a Denny's
Rest aur ant .

186. In the sumer or fall of 1996, Oficer Rodier read an
advertisenent for the position of SEPTA transit officer that
i nformed her that she would be required to run 1.5 mles in 12
m nutes or |ess.

187. To prepare for SEPTA' s running test, Oficer Rodier ran
outside and on a treadm || a few tinmes a week, and she would tine
herself once a week to note her progress and to ensure herself
that she would be able to run 1.5 mles in 12 mnutes or |ess.
She tinmed herself every Sunday fromthe tine she started training
until she took the test.

188. After passing the witten portion of the SEPTA test,

O ficer Rodier received a panphlet from SEPTA which contai ned
suggestions on howto train for the physical fitness test; she
received this panphlet two to three nonths before the

adm ni stration of the run. Oficer Rodier followed these
suggestions contained in the panphlet.

189. After successfully passing the running portion of
SEPTA's test, Oficer Rodier took the remaining portion of the
physical fitness test, which she passed.

190. Oficer Rodier graduated fromthe Acadeny on July 15,

1997, and she spent an additional two weeks training. 1In the
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begi nni ng of August 1997, O ficer Rodier was placed on street
patrol. Based on her experience as a SEPTA officer, Oficer
Rodi er does not believe that the Acadeny provided her with
sufficient training for her job as a SEPTA offi cer.

9. SEPTA Oficer Margaret GCerl ach

191. SEPTA O ficer Margaret Gerlach graduated from high
school in 1986. During and after high school, Oficer Gerlach
wor ked at Thrift Drug for two years. Oficer Gerlach then
started and ran her own cl eaning service for tw years.
Subsequent to running a cleaning service for two years, Oficer
Cerlach worked as a nerchandi ser for Nabisco. She then spent two
years working for the University of Pennsyl vani a.

192. Oficer Cerlach saw an advertisenent in a newspaper for
the position of SEPTA transit officer. Fromthis advertisenent,
O ficer Gerlach becane aware that she was going to be required to
run 1.5 mles in 12 m nutes or |ess.

193. Prior to taking SEPTA's running test, Oficer Cerlach
recei ved a panphlet that instructed applicants as to how to
prepare and train for the running test. Oficer Gerlach foll owed
a few of the suggestions contained in this panphlet. To prepare
for the running test, Oficer Gerlach neasured out one and one-
half mles on a track and ran that course. Oficer Gerlach ran
1.5 mles three tines per week, always timng herself; she also
went to the gymand used a stair clinber, treadml|| and bicycle
to train for the run and weight trained to i nprove her upper body

strengt h.
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194. O ficer Cerlach passed the running test and the
subsequent physical fitness tests. She was eventually hired as a
SEPTA transit officer.

10. SEPTA O ficer N cole Heppard

195. SEPTA O ficer N cole Heppard attended Pennsyl vani a
State University and graduated with a crimnal justice degree in
1992. She previously worked as a | oss prevention detective for
Strawbridge & Clothier and for the Sports Authority.

196. O ficer Heppard saw SEPTA's advertisenment for the

position of SEPTA transit officer in the Philadelphia Inquirer in

Novenber 1996. The adverti senent stated that applicants woul d
have to run 1.5 mles in 12 m nutes or |ess.

197. O ficer Heppard took and passed the witten test
portion of SEPTA s application process; she was then invited to
participate in the running portion. Prior to the run, Oficer
Heppard received a panphlet from SEPTA, explaining howto train
for the running test. At the time she received this information,
O ficer Heppard did not regularly exercise. Nevertheless,

O ficer Heppard began to prepare for the run approxi mately one
nonth before the run in response to receiving the training
information. O ficer Heppard began to run approxinmately two to
four tines per week and subsequently noticed that she was able to
run farther each tinme she ran

198. O ficer Heppard passed the running portion of SEPTA s
test and then passed the nuscul ar strength and endurance portions

of the test.
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199. Oficer Heppard currently works out to prepare for her
i ncunbent physical fitness test. |In this regard, she trains
about two to three hours per week. O ficer Heppard can currently
pass the pul |l -ups, push-ups and sit-ups portions of the test.
O ficer Heppard has not been able to satisfy the bench press
portion of the test.

11. Forner SEPTA O ficer Bridget MCarthy Poqgi

200. O ficer Bridget McCarthy Poggi is currently enployed by
the Springfield Police Departnment as a patrol officer. Oficer
Poggi was fornerly enpl oyed by SEPTA as a transit officer prior
to her enploynent with the Springfield Police Departnent.

201. O ficer Poggi took SEPTA's 1.5 mle running test on the
track at Tenple University and successfully passed the test. She
subsequent |y passed the nuscul ar strength and endurance portions
of the SEPTA application process.

202. To train for the run, Oficer Poggi ran approxi mtely
five tines per week and lifted weights approximately three to
five tinmes per week.

12. SEPTA Oficer Tracy Thonmmas

203. SEPTA O ficer Tracy Thomas was hired by SEPTA as a
transit officer in 1991. Oficer Thomas testified that she was
hired in 1991 despite her failure on the 1.5 mle running test
and the gym based nuscul ar strength and endurance test. Like the
cl ass menbers herein, Oficer Thomas never tinmed herself on a 1.5
mle run prior to taking SEPTA' s running test.

204. Like the class representatives, Oficer Thomas admts
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that she was not regularly exercising at the time of the run in
1991. O ficer Thonmas admts that she woul d have passed the
running test if she was regularly running at the tinme of the
test.

205. O ficer Thomas has been able to train from an aerobic
capacity of 33 nL/kg/mn to 42 nL/kg/mn. Oficer Thomas credits
this increase to her training and SEPTA' s incunbent physical
fitness testing program

206. In sum the fermal e applicants who failed SEPTA's 1.5
mle running test in 1993 and 1996 all denonstrated a cavalier
attitude toward the position by not preparing or training for the
runni ng test.

207. In contrast, the four femal e witnesses who passed the
running test, regardless of their varying fitness backgrounds,
all specifically prepared and trained for the running test to
i ncrease or ensure their chance for success.

E. Nunber of Wnen Anong SEPTA' s Ranks

208. SEPTA has an extrenely | ow nunber of wonen anong its
sworn ranks. As of July 1997, SEPTA's sworn personnel consisted
of a Chief, one Deputy Chief, 3 Captains, 11 Lieutenants, 28
Sergeants, and 190 patrol officers. O these 234 sworn
enpl oyees, there is only 1 female Lieutenant, 1 fenale Sergeant,
and 14 femal e patrol officers.

F. Adverse Inpact of the 1.5 M|l e Running Test

209. SEPTA admts to the information contained in the

following chart wwth respect to its adm nistrations of the 12
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mnute, 1.5 mle running test to transit police officer

applicants:

1991 1993 1996 TOTAL
Number of Female Test-Takers 23 28 32 83
Number of Female Passers 6 1 3 10
Female Pass Rate 26.1% 3.6% 9.4% 12.1%
Number of Male Test-Takers 332 412 336 1080
Number of Male Passers 227 197 219 643
Male Pass Rate 68.4% 47.8% 65.2% 59.5%
Number of Standard Deviations 2.42 3.38 3.88 5.56
p-value 1/10,000 1/10,000 | 1/100,000 1/100,000

210. The row entitled "nunmber of standard devi ati ons" shows
the disparity between the pass rate for nale and femal e
applicants as neasured by the fornmula set forth in Hazel wood

School District v. United States, 433 U. S. 299, 308, n.14, 97 S.

Ct. 2736, 2742 n.14, 53 L. Ed. 2d 768 (1977) and Castaneda v.

Partida, 430 U S. 482, 496-97 & n.17, 97 S. C. 1272, 1281-82 &
n.17, 51 L. Ed. 2d 498 (1977) (hereinafter " Hazelwood formula").

211. The disparities between the pass rates for male and
femal e applicants as nmeasured by the Hazel wod fornula are all
statistically significant at the .05 level, i.e., the likelihood
that the disparities can be accounted for by chance is |ess than
5 in 100.

212. The row entitled "p-value"” is calculated using the
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Fi sher exact 2-tail fornula.
213. The results of the adm nistrations of the 1.5 mle run
in 1993 and 1996 (the period of tine covered by the Lanning

class) are set forth in the follow ng chart:

1993 and 1996
Number of Female Test-Takers 60
Number of Female Passers 4
Female Pass Rate 6.7%
Number of Male Test-Takers 748
Number of Male Passers 416
Male Pass Rate 55.6%
Number of Standard Deviations 5.06
p-value 1/100,000

214. In a June 24, 1996 nmenorandum SEPTA s affirmative
action officer, Judy Hrsch, stated that with respect to the 1996
physical fitness test for transit police officer applicants:

A standard deviation analysis found the difference in the

run pass rates between nmales and fermales to be grossly

significant (5.9 standard devi ations).

215. Al though SEPTA has never admtted to or provided
evi dence about the nunber of wonen who took and failed the 12
mnute, 1.5 mle running test in 1992, at least five female
applicants took and failed the 1.5 mle running test during a

test admnistration in 1992.

216. Thus, the disparate inpact of SEPTA's 1.5 m | e running
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test is slightly nore pronounced than the above statistics
reflect.

217. In addition to the enpirical evidence in this case,
research in the field of exercise physiology establishes that
setting a cutoff score of 12 mnutes on a 1.5 mle running test
wi || have an adverse inpact on wonen.

218. Scientific studies show that mal es score higher on
tests of V02 max and endurance performance than their femal e
counterparts due to physiol ogical differences between nen and
wonen. This result is attributable to the well-docunented sex
differences in body conposition and henogl obin, the iron-
cont ai ning conpound in the blood responsible for oxygen transport
because nen have nore nuscle mass and | ess fat per unit of body
wei ght than wonen. The nost inportant factor determ ning one's
capacity for oxygen consunption during exercise is the quantity
of muscle mass a person possesses; this is because the site of
aerobi c netabolismoccurs in the active nuscles. It is partially
because of this difference in the anount of potentially active
nmuscl e mass during exercise that nmen consistently score higher in
VO2 max tests like the 1.5-mle run test adm nistered by SEPTA.

219. Data fromthe Institute For Aerobics Research in
Dal | as, Texas (the "Cooper Institute") indicates that requiring
men and wonen to run 1.5 mles in 12 mnutes has an adverse
effect on femal es. Based on studies of approximately 40, 000
Anmerican nen and wonen, the Cooper Institute has devel oped

normati ve standards for determ ning the physical fitness of nen
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and wonen of different ages on a range of fitness itens.
According to the Cooper Institute data, approximately 47% of nen
aged 20 to 29 years in the general population can achieve a 1.5
mle run tine in 12 mnutes. 1In contrast, only 12% of wonen in
this age category can achieve this time. However, evidence
introduced at trial indicates that the data produced by the
Cooper Institute may not be reliable. Specifically, there was
testinony at trial that these normative standards for determ ning
t he physical fitness of wonen may not be representative of all
Ameri can wonen because the Cooper Institute used a sanple of
predom nantly white wonen of hi gher soci oeconom c status who
visit the Cooper Institute for specific nedical reasons.
Consequently, the Cooper Institute's normative standards for
wonen may be only representative of a certain cross-section of
Ameri can wonen and not representative of all Anerican wonen.

| ndeed, Steven Blair, the current Director of the Cooper
Institute, has recently suggested that the Cooper Institute wll
conduct a new national survey to neasure aerobic capacity because
of the limtations on the current normative standards published
by the Cooper Institute.

220. At all tinmes relevant to this litigation, SEPTA was
aware of the disparate inpact upon wonen caused by its 12 mnute
1.5 mle running test. Neverthel ess, SEPTA never undertook any
study to determ ne whether alternative tests existed which would
have | ess of an adverse inpact on wonen.

221. Plaintiffs' expert, Sheldon Zedeck, Ph.D., who
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testified in this case as an expert in industrial and

organi zati onal psychol ogy, test devel opnent and test validation,
created a physical fitness test (an applicant physical fitness
test for the San Francisco, California Fire Departnent) which has
an adverse inpact on wonen. Inportantly, Dr. Zedeck testified

t hat he has never returned to San Francisco to search for or
create a new test that has |ess of an adverse inpact on wonen.

Dr. Zedeck al so contends that he has not viol ated any

prof essi onal standards by failing to search for alternative tests
that may have | ess of an adverse inpact on wonen.

G Adverse |Inpact of Gym Based Conponents

222. SEPTA clainms that all four of the female applicants who
have taken the gym based conponents of the test (1 in 1993 and 3
in 1996) have passed these conponents and that therefore the
United States cannot establish the adverse inpact of the gym
based conponents.

223. However, the Court finds that 28 femal e applicants took
and failed the gymbased conponents of SEPTA's physical fitness
test in 1991, thereby refuting SEPTA' s argunent that every woman
who has taken the gym based conponents has passed them
Neverthel ess, there is no data available to conpare the pass
rates of male and fenmal e applicants on the gym based conponents.
Moreover, not one of the 28 fenmal e applicants passed the running
portion of SEPTA' s test; thus, they were ineligible to be hired
as SEPTA offi cers.

224. The governnment's witness, Dr. MArdle, testified that
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there are studies in the field of exercise physiology show ng
that nen, on average, score higher on tests of upper body
strength. Due to physiological differences between nen and wonen
in the quantity of nuscle nmass and its distribution on the body,
scientific research indicates that fenales typically have only
about 50% of the upper body strength of nmale counterparts
conpared to 70% of the leg strength of nules.

225. SEPTA's own test devel oper, Dr. Davis, acknow edged
t hese differences and admtted that each of the nmuscular strength
and endurance conponents of SEPTA's "gym based" test (i.e., bench
press, push-up, sit-up, pull-up and grip strength) would have an
adverse inpact on wonen. However, as noted previously, Dr. Davis
al so acknow edged that wonen can train to neet and pass the
physical fitness tests adm nistered to SEPTA.

226. The sit-up, bench press and grip strength itens are
common to many physical fitness test batteries. Wen determ ning
the "fitness" of nen and wonen with these tests, sone
professionals in the field of exercise physiol ogy recogni ze sex
di fferences in physical performance capacity and eval uate test
scores based on sex-specific standards, as is the case for the
Cooper Institute normative standards.

227. Plaintiffs' expert exercise physiologist, Dr. MArdle,
testified that (a) the requirenent of SEPTA s physical fitness
test that transit police officer applicants bench press 115
pounds for five repetitions has an adverse inpact agai nst femal es

and (b) the requirenent of SEPTA's physical fitness test that
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transit police officer applicants conplete one pull-up froma
dead hang al so has an adverse inpact against fenales.

228. Dr. Davis al so acknow edged that wonen are at a
di stinct disadvantage with respect to performance on pul |l -up
tests. He testified that the difference between nen and wonen is
dramatic: nmen outperformwonen by at | east 500% and soneti nes
over 1000% on pull-up tests.

229. There was evidence admitted at trial that suggests that
SEPTA' s requirenent that transit police officer applicants
conplete 30 mlitary style push-ups would have an adverse i npact
agai nst fermales. According to a database collected by the United
States Arny on the fitness of Arny trainees, the strongest female
Arny recruits could performa maxi mumof only 18 push-ups.
However, there was no evidence introduced at trial that indicated
whet her these Arny recruits trained before they took the test.

230. There was ot her evidence introduced at trial that the
requi renent of SEPTA's physical fitness test that transit police
of ficer applicants conplete 45 sit-ups in two mnutes has an
adverse inpact against femal es, as does SEPTA s requirenent that
transit police officer applicants denonstrate 100 pounds of grip

strength in the dom nant hand as neasured by a dynanoneter.
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H. | ncunbent O ficers

1. Physical Fitness Testing of I ncunbent Oficers

231. Sworn personnel in the SEPTA Police Departnent include
the follow ng ranks: patrol officer, corporal, sergeant,
| i eutenant, captain, deputy chief, and chief. These officers are
comm ssioned to be police officers pursuant to Act 120.

232. Since 1991, SEPTA policy has required that incunbent
sworn enpl oyees of all ranks in SEPTA's Transit Police Departnent
take and pass a physical fitness test every six nonths. Despite
this policy, there was evidence introduced at trial that
i ncunbents are not always retested every six nonths.

233. The incunbent physical fitness testing programis based
upon the sanme study relied on by SEPTA for its applicant physical
fitness testing program The conponents of SEPTA's physi cal
fitness test for applicants that are being challenged in this
case are identical to the conponents of SEPTA s physical fitness
test that have been adm nistered to i ncunmbent SEPTA transit
police officers since 1991

234. The gym based conponents of the physical fitness test
adm ni stered to i ncunbents since 1991 are the sane as the gym
based conponents of the physical fitness test admnistered to
applicants since 1991.

235. The aerobic capacity conponent of the physical fitness
test adm nistered to incunbents since 1991 is conducted on a
treadm |1. According to SEPTA, the passing score on the

treadm || test adm nistered to i ncunbents measures the sane | eve
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of aerobic capacity as the passing score on the 1.5 mle run
adm ni stered to applicants.

236. Beginning in 1991, physical fitness tests for incunbent
SEPTA transit police officers were adm nistered at the Benjamn
Franklin Cinic pursuant to a contract between SEPTA and t hat
entity. The Benjamn Franklin Cinic closed in February 1997.

237. Since SEPTA has adopted the criterion tests for transit
police officer applicants, incunbent officers who fail a
conponent of the physical fitness test are given the option of
taking a corresponding criterion test. The conponents of the
criterion test offered to i ncunbents who fail a conponent of the
physical fitness test are identical to the conponents of the
criterion test admnistered to transit police officer applicants
since 1996.

238. The corresponding criterion test for the aerobic
capacity test on the treadm !l is a run of 1.5 mles in 12
m nutes or less. The criterion tests for the grip strength
conponent of the gym based test are the weapon fire and the dummy
drag tests. The corresponding criterion tests for the push-up,
pul | -up, sit-up and bench press conponents of the gym based test
are the turnstile junp, barrier surnmount and dunmy drag tests.

239. SEPTA policy requires incunbent transit police officers
who fail any conponent of the physical fitness test to be re-
tested on the failed conponents within three nonths.

240. For each conponent of the physical fitness test that an

i ncunbent transit police officer fails, an interimgoal is set
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for that officer. The incunbent officers were provided with
interimgoals in order to allow these officers, who were not

hi red under SEPTA's rigorous physical fitness test, to gradually
wor k toward and achi eve the fitness standards that the applicants
need to achieve - by 1996, 86% of the officers hired prior to the
Davis test reached SEPTA' s physical fitness standards. Wen the
physical fitness tests for incunbent transit police officers were
adm ni stered at the Benjamin Franklin Cinic, the interimgoal
was determ ned by negotiation between the incunbent transit
police officer and staff at the Benjamn Franklin Cinic.

2. The Pass Rates of |ncunbent Oficers

241. Al incunbent officers, regardless of rank, including
SEPTA' s Chief of Police, are required to pass the physical
fitness test because any such officer is subject to being called
out to performpatrol duties and nust therefore be prepared to
carry out these duties.

242. SEPTA' s own internal nenoranda docunent that incunbent
transit police officers of all ranks have fail ed SEPTA s physi cal
fitness test —the sane physical fitness test admnistered to
applicants that is at issue in this case.

243. One such docunent, dated Septenber 22, 1995, indicates
that between July 1, 1994 and August 22, 1995 the percentage of
uni formed personnel who failed the fitness test was as foll ows:
10% of all officers between the ages of 20 to 30; 30% of al
officers and 12% of all supervisors between the ages of 30 and

40; 45%of all officers and 52% of all supervisors between the
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ages of 40 and 50; and 55% of all officers and 40% of all
supervi sors between the ages of 50 and 60.
244. Ot her internal SEPTA docunents establish that these
i ncunbent officers and supervisors often failed the physi cal
fitness test on nore than one occasion during this tinme period.
245. According to a chart introduced by the plaintiffs at
trial, (Pls." Ex. 106), since SEPTA began admi nistering its
physical fitness test to incunbent transit police officers, the
foll owi ng percentages of such officers have failed the foll ow ng

conponents of the physical fitness test on at |east one occasion:

Conponent Percentage of Oficers Wio Fail ed
Any Conponent 69. 97%
Aer obi c Capacity 62.20%
Push- Up 41. 64%
Pul | - Up 29.79%
Sit-Up 29. 35%
Bench Press 17. 35%
Gip Strength 11. 26%

These percentages, however, do not appear to be correct. The
enpl oyee of the United States Justice Departnent who prepared
this chart testified that, although the nunbers on the chart
purport to represent the percentage of officers who failed any
conponent or a particular conponent of the physical fitness test
at any tinme, the chart actually could have counted the sane

of ficer a nunber of tines if this officer failed the test a

nunber of tines. In addition, the chart does not reflect whether
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an officer failing a test conponent passed the correspondi ng
criterion task test. Oficers considered to have passed by SEPTA
may have been erroneously included in this chart by the
plaintiffs. Thus, this evidence is not entitled to nuch weight.

246. According to another chart introduced into evidence by
plaintiffs, (Pls." Ex. 107), 182 such officers have failed the
aerobi ¢ capacity conponent of the test (by scoring |less than 42
nm./kg/ m n) on at |east one occasion. This chart, however, does
not indicate whether the failure rate of any conponent by the
entire group on a percentage basis inproved over tine.

Therefore, this chart cannot denonstrate the progression of
i ncunbents with regard to physical fitness test results.

In addition, this chart incorrectly indicates that 182
officers failed the aerobic capacity conponent at |east once.
Thi s nunber of 182 actually represents the nunber of test events
on which there was a failure, not the nunbers of officers who
failed —one officer could have been counted ten tines if the
officer failed the test ten tinmes. Thus, this chart is not
entitled to nmuch wei ght.

247. Plaintiffs' charts also fail to indicate whether the
officer who failed a particular fitness conponent was hired
before or after the inplenentation of the physical fitness
testing for applicants. |In addition, plaintiffs' charts fail to
i ndi cate whether the officer, who they considered to be failing,
passed the interimagoals that had been set by SEPTA managenent.

248. In contrast to the test results offered by plaintiffs,
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def endant introduced evidence which established that from 1991 to
1996, 96.2% of SEPTA officers have passed the grip strength
conponent, 98. 1% of SEPTA officers have passed the bench press
conponent, 92.9% of SEPTA officers have passed the sit-up
conponent, 85.0% have passed the pull-up conponent and 81. 1% have
passed the push-up conponent.

3. The Inplenentati on and Admi nistration of | ncunbent Testing

249. When incunbent testing was first introduced, SEPTA
woul d di scipline incunbent officers for failing to neet their
interimgoals. However, the patrol officers' union objected to
such discipline, claimng that the disciplinary conponent of
SEPTA' s physical fitness testing was never the subject of
col l ective bargaining, and thus SEPTA could not unilaterally
i npl ement such testing. The union took SEPTA to arbitration over
this matter and won. Thus, due to the opposition of the patrol
of ficer's union, SEPTA was precluded fromdisciplining the patro
officers who failed the incunbent testing.

250. Because SEPTA was unable to discipline officers who
failed incunbent fitness testing, Chief Evans attenpted to gain
conpliance with the incunbent fitness standards by offering an
i ncentive whereby officers would receive $50.00 each tine they
passed their interimfitness goals, with a maxi rum of $200. 00 per
year. SEPTA additionally offered to reinburse officers for gym
menber ships. This incentive programfor incunbent officers was
i npl emented wth the union's concurrence.

251. G ven that SEPTA does not have the ability to
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discipline its incunbents who fail to neet interimfitness goals
set by SEPTA, Chief Evans believes that those few officers who
repeatedly fail their incunbent testing do so because of a | ack
of effort, desire or notivation. Chief Evans has elected not to
i npose discipline on supervisors because he does not believe that
hal f of the police departnment should be treated differently than
the other half - the transit police officers who he cannot

di sci pline.

252. Al though SEPTA has never taken any steps to determ ne
whet her the incunbent officers who have failed the physical
fitness test have adversely affected SEPTA's ability to carry out
its mssion, Chief Evans testified that officers who are not
passing their incunbent fitness exam nations are not capabl e of
performng all of their policing duties and that a |ack of
fitness and inability to neet fitness standards has resulted in
on-the-job injuries. For exanple, Chief Evans testified to an
i nci dent where a SEPTA officer, who was not neeting her interim
fitness goals, was thrown into the track area of a train station
by an intoxicated individual. Chief Evans believes that her |ack
of fitness contributed to her being thrown onto the tracks.

4. The Effect of | ncunbent Testing

253. Lt. Maslin, who is in charge of supervising patro
officers and is intimately famliar with the scores that
particular officers have received on their physical fitness
tests, has observed the inpact of the physical fitness testing

program for incunbents. In his estimtion, the program has
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resulted in "higher caliber officers" who are nore vigilant in
patrol and who are better able to effectuate backups and assists
to fellow officers

254. Lt. Maslin has observed the progress of the incunbents
in noving toward and neeting SEPTA s fitness standards because he
is in charge of conputerizing the fitness data for the incunbent
officers. Fromthis base of know edge, Lt. Maslin was able to
di scern that officers arriving at calls who were neeting SEPTA s
standards were in better shape than those officers arriving at
t he scene who were unable to neet the standards.

255. Since the inplenentation of this fitness program Part
| felony offenses, i.e., homcide, rape, robbery, aggravated
assault, burglary, theft and auto theft, are down by
approxi mtely 70% Lt Maslin believes that the fitness program
has contributed to this reduction in crine.

5. The Performance of | ncunbents

256. SEPTA has pronoted i ncunbent officers who have failed
sone or all of the conponents of the physical fitness test at any
time. Since July 1994, the Chief of SEPTA Transit Police
Departnment has had the authority to renove candi dates from
pronotional lists for failing to achieve their interimfitness
goals. Despite the authority to renove officers fromthe
pronmotional |ists, no SEPTA officer has ever been renoved froma
pronotional list for failure to pass physical fitness testing for
i ncunbents. Nevertheless, only ten officers who have failed

their physical fitness tests have ever been pronoted.
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257. SEPTA has al so given special recognition to incunbent
of ficers who have failed the physical fitness test, such as
Oficer of the Quarter. SEPTA has al so awarded nunerous
comrendati ons for outstanding service to officers who have failed
at sonme point in tine any conponent of their physical fitness
testing.

258. SEPTA has al so given satisfactory performance
eval uations to incunbent officers who have failed one or nore
conponents of the physical fitness tests. However, these
performance eval uati ons were only conpl eted for supervisory
police personnel, i.e., sworn enpl oyees above the rank of transit
police officer. Moreover, these evaluations were not specially
created for the Transit Police Departnent, rather these
eval uations were used for general supervisory, admnistrative and
managenent enpl oyees throughout the SEPTA system

259. SEPTA has al so never disciplined or sought to
di scipline, term nated, renoved, reassigned, suspended from duty
or denoted any transit officer for failing to performthe
physi cal requirenents of the job.

. Sel ection of Applicants who Failed the Physical Fitness Test

260. SEPTA has sel ected two applicants who failed the
physi cal fitness test.

261. For exanple, Oficer Thomas was hired in 1991 despite
the fact that she did not conplete the 1.5 mle run in 12 m nutes
and failed the bench press, sit-up and push-up conponents of

SEPTA' s physical fitness test for applicants. Oficer Thomas has
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gone on to becone a decorated officer who has repeatedly been
nom nated for awards such as Oficer of the Year and O ficer of
the Quarter. |In fact, SEPTA has commended O ficer Thomas for her
out st andi ng performance as a police officer. Mreover, Oficer
Thomas serves as one of SEPTA' s two defensive tactics

i nstructors.

262. SEPTA also hired Oficer Baxter in 1991 despite the
fact that she failed the bench press and push-up conponents of
SEPTA' s physical fitness test for applicants.

263. At the tinme these two individuals were hired in 1991,
t he Human Resources Departnent of SEPTA admi nistered the
applicant test; the SEPTA Transit Police Departnent was not
involved in the admnistration of the 1991 test. Thus, if
O ficers Thomas and Baxter were hired wi thout successfully
passing all conponents of the physical fitness test, the error
occurred outside the control of the SEPTA Transit Police
Depart ment .

J. The Statistical Analyses Conducted By Drs. Giffin and

o Si skin Denonstrating the Job-Rel at edness and Busi ness
Necessity of SEPTA's Physical Fitness Test

264. After this litigation commenced, SEPTA retained
statisticians, Bernard Siskin, Ph.D., and David Giffin, Ph.D.,
to submt expert reports which examne the statistica
rel ati onship between the conponents of SEPTA s physical fitness

test on the one hand and the nunber of arrests and "arrest rates"
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on the other.?®

265. In addition, Drs. Giffin and Siskin conducted a
"commendati on anal ysi s" which denonstrates the relationship
bet ween of ficers receiving comendations for outstanding acts in
the performance of their duties and the aerobic capacity of these
of ficers.

266. Drs. Giffin and Siskin also conducted a "perpetrator
anal ysi s" which cal cul ates the estimted aerobic capacities of
persons arrested by SEPTA officers for Part | crines between 1991
and 1996 and conpares those aerobic capacities with the aerobic
capacities of SEPTA transit police officers.

267. For the follow ng reasons, the Court finds the
statistical analyses conducted by Drs. Giffin and Siskin
establish that SEPTA' s aerobic capacity requirenent is job-

rel ated and consistent wth business necessity. ®°

°Dr. Siskin testified at trial as to the results of the
studi es and reports and the opinions expressed therein. Dr.
Giffinonly testified as to sone of the underlying data.

®Ors. Siskin's and Giffin's analysis of arrests, arrest
rates and commendations and their relationship to aerobic
capacity is offered by SEPTA as evidence of validity under a
criterion-related validation strategy. Evidence of the validity
of a test or other selection procedure by a criterion-related
validity study consists of enpirical data denonstrating that the
sel ection procedure is predictive of or significantly correl ated
with inportant elenents of job performance. The hall mark of
criterion-related validity is enpirical data establishing a
statistically significant correl ation between perfornmance on the
test and objective nmeasure or "criteria" of job performnce.
Under a criterion-related validation strategy, a proponent nust
show two el ements of correlation. See Dickerson v. United States

Steel Corp., 472 F. Supp. 1304, 1349 (E.D. Pa. 1978) ("In
addition to requiring that the correlations of the test battery
to the criteria be statistically significant, [the] guidelines
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require that the correlations indicate practical significance")
(citation omtted). The first is practical significance, which
is the degree to which the test scores relate to job perfornmance,

and is usually nmeasured by a "correlation coefficient.” The
second is statistical significance, which is the neasure of
confidence that can be placed on the practical significance. In

ot her words, the statistical significance expresses the
probability that a particular correlation coefficient occurred by
chance. See Haner v. Gty of Atlanta, 872 F.2d 1521, 1525-26
(11th Cr. 1989). In Ensley Branch of NAACP v. Seibels, 616 F.2d
812 (5th Cir. 1980), the fornmer Fifth Grcuit explained a few of
the "statistical concepts” that underlie a criterion-rel ated
study. Because the Court believes that such an expl anati on woul d
be hel pful here, that portion of the Seibels opinion will be
repeat ed here:
Statistically, the degree of correlation between two
vari ables (e.qg., entrance exam scores and subsequent school
grades) is expressed as a "correlation coefficient” on a
scale running from+1.0 to -1.0. A perfect positive
correlation (e.qg., entrance exam scores exactly predict
subsequent school grades, with the higher exam scores
predicting the best grades) woul d be expressed as +1.0 and a
perfect negative correlation (e.qg., entrance exam scores
exactly predict subsequent school grades, except in reverse,
with the | ower exam scores predicting the best grades) woul d
be expressed as -1.0. Were the two variabl es had
absolutely no relationship to each other, the correlation
coefficient would be .0. The closer a correlation
coefficient is to either +1.0 or -1.0, the "higher the
magni t ude" of the correlation; and the closer it is to .0,
the "lower the magnitude.” Mieller, Schuessler & Castner,
Statistical Reasoning in Sociology, 2d Ed., at p. 315.
Because a purely randomdrawing of a sanple is liable to
produce a correlation coefficient which is somewhat off an
absolute .0, the concept of statistical significance is
relevant. The concept is tied to the statistical theory of
probability and is dependant upon the nunber of the people
in the sanple. Generally, if a correlation coefficient is
so low that, on the basis of the random sanpl e size
i nvolved, nore than 1 in 20 random draw ngs coul d be
expected to produce a correlation at | east as great, that
correlation coefficient is considered not to be
statistically significant, or sinply to be the sane as a
correlation coefficient of .0. On the other hand, if the
obt ai ned coefficient could be expected to reoccur no nore
t han once in 20 randomdrawi ngs, it is considered
statistically significant, the statistical indication for
which p<.05. A correlation coefficient of the obtained
magni t ude whi ch coul d not be expected to occur by chance
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268. Dr. Siskin's analysis found that officers with an
aerobic capacity of 42 nL/kg/min’ or higher had statistically
signi ficant higher nunbers and rates of arrests with respect to
Part | crimes and all offenses than officers who were bel ow
SEPTA' s aerobic capacity requirenent of 42 ni/kg/mn. In sum
of ficers who nmet or exceeded SEPTA' s aerobic capacity requirenent
made nore arrests, particularly Part | arrests, than those
of fi cers who had an aerobic capacity bel ow SEPTA s requi renent of
42 nL/kg/mn and were nore |ikely to nake an arrest per incident,
especially for Part | crinmes, than those officers bel ow 42
nmL/ kg/ m n.

269. Dr. Siskin found that the relationship between aerobic
capacity and arrests and arrest rates was |inear. This neans
that the higher the aerobic capacity of the officer, the higher
you woul d predict their nunber of arrests and their arrest rate.
Thi s denonstrated linear relationship was established both for
all offenses and especially for the nore serious Part |

of fenses.® These findings were statistically significant at |ess

nore than once in 100 random drawi ngs i s expressed as p<.01.
Muel l er, et al. pp. 394, et seq.
Sei bel s, 616 F.2d at 817 n.13.

Al t hough SEPTA's standard is 42.5 nmL/kg/mn, the Court wll
simply refer to it as 42 nlL/kg/ mn throughout this section of the
opi ni on because Dr. Siskin referred to the standard as 42
nmL/ kg/ m n.

8As part of their studies, Drs. Siskin and Giffin anal yzed
the statistical relationship between aerobic capacity and Part |
arrests and overall arrests. Overall arrests included Part |
arrests.
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than .05 and in many cases |l ess than .001, thus neeting the

significance requirenment of .05 of the Uniform Guidelines.

270. Drs. Siskin and Giffin calculated correlation
coefficients on three different bases: a test event basis; an
of ficer basis; and an officer average basis. The test event
basi s | ooks at each discrete physical test event; the officer
basis | ooks at an officer's average performance; and the officer
aver age basis | ooks at the average performance of a group of
officers. Under the officer average basis, Dr. Siskin viewed the
data by grouping officers at various aerobic capacity |evels.

271. Calculating the correlation coefficients on the officer
aver age basis, aerobic capacity was highly predictive of the
average nunber of arrests and arrest rates of all officers at
that aerobic capacity level for all offenses and Part | offenses.
Dr. Siskin found the correl ation coefficient between aerobic
capacity and the average arrest rate of officers to be
approximtely 0.4 and the arrest rate for the nore serious Part |
of fenses to be .52. The data denonstrated that one can
reasonably expect that, on average, officers with a higher
aerobic capacity will convert nore arrest opportunities into
arrests, and nmake nore arrests, both for Part | offenses and for
all offenses, than officers with a | ower aerobic capacity.

272. A though Dr. Siskin admtted that "traditiona
validation is done at an individual |evel of analysis, that is
with data collected fromindividuals and interpreted as

predictions of individual criterion performance,” Dr. Siskin
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expressed his professional opinion that the officer average basis
has utility in this case because it hel ps express the practi cal
inplications of the studies that he and Dr. Giffin conducted.

In other words, the officer average basis hel ps denonstrate how
arrests over the period of tinme from 1991 through 1996 woul d have
increased at SEPTA if the officers, who had an actual aerobic
capacity below 42 nL/kg/mn during this period, had an aerobic
capacity at or above 42 nL/kg/mn during this sanme peri od.

273. On a test event basis, the highest reported correl ation
bet ween passi ng SEPTA' s test and any of SEPTA' s criterion
measures for patrol officers is .131 (the correl ati ons between
passing all conponents of SEPTA' s test and arrests per year for
Part | crines). The highest correlation between passing the
aerobi c capacity conponent of the test and any of SEPTA' s
criterion neasures for patrol officers on a test event basis is
. 107.

274. On an officer basis, Dr. Siskin recorded correlation
coefficients as high as .22. He also testified that this
correlation was uncorrected and that psychonetricians normally
woul d correct such a correlation coefficient for "restriction of
range" and "criterion unreliability." |f these corrections had
been done here, the .22 correlation would increase to
approxi mately to . 33.

275. Dr. Siskin also found that the |ikelihood of receiving
a commendation for "street" patrol officer performance was

statistically significantly higher if the officer's aerobic
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capacity net or exceeded 42 niL/kg/mn. Dr. Siskin reviewed 207
comrendati ons that were awarded for the period of 1994 through
1996 and found that 96% of the commendations went to officers who
had an aerobic capacity greater than 42 nlL/kg/ mn; these officers
had an average aerobic capacity of 46 nL/kg/mn. Furthernore,
198 of the commendati ons studied involved an arrest, with 116
having an explicit reference in the comendati on docunent to a
foot pursuit, use of force or other physical exertion.

276. Dr. Siskin's testinony al so showed, when conparing
of ficers who were always at 42 niL/kg/mn or over to officers who
were al ways under 42 ni/kg/ mn, the higher aerobic capacity group
had a 57.1% "arrest rate" advantage in the nore serious Part |
crimes and 28%greater arrest rate for all offenses. Dr. Siskin
al so pointed out that the data showed that officers always at 42
nm./ kg/ m n or above made three tines (151% the actual nunber of
Part | arrests and 75% nore actual overall arrests when conpared
to officers who never net the 42 nlL/kg/ mn requirenent.

277. During the course of the trial, the plaintiffs,
primarily through the testinony of Dr. Zedeck, attenpted to
undermne the validity of Drs. Siskin's and Giffin's studies by
pointing out alleged flaws in the studies. Dr. Siskin, however,
denonstrated that such flaws did not actually exist and that if
these flaws did exist, the flaws did not underm ne the validity
of the studies.

278. Dr. Siskin addressed the plaintiffs' concerns about

"“contam nating factors" - factors which could have upset the
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statistical relationships discovered by Drs. Siskin and Giffin -
i ncluding age, tenure and | earning by controlling for rank and
assignnent. Dr. Siskin did this through a "regression anal ysis"
that adjusted the studies for zone, shift and rank (patrol

of ficers versus sergeants). Regression analyses allow a
statistician to conpare people who are simlarly situated with
respect to their assignnents.

279. The regression anal ysis conducted by Dr. Siskin showed
that the differences between the officers who achi eved 42
nmL/ kg/ m n or higher versus the officers who never net 42
m./kg/ mn was still statistically significant in the nunber of
Part | arrests made and the arrest rate for Part | crines and the
arrest rates for all crinmes. Specifically, after the regression
anal ysis was run, Dr. Siskin's data showed a 14% advantage in the
overall arrest rate for officers at or above 42 niL/kg/mn, a 32%
arrest rate advantage for officers at or above 42 nlL/kg/mn for
Part | crinmes, as well as a significant difference in the nunber
of Part | arrests nmade by officers neeting or exceedi ng SEPTA s
aerobi ¢ capacity standard.

280. Dr. Siskin also testified that rotating officers within
various zones and tours and through different beats would have no
effect on his concl usions because beat assignnents are not
correlated to an officer's aerobic capacity.

281. Dr. Siskin, in performng his studies, controlled for
speci al units and unfounded incidents and found that these

vari ables, like his other controls, did not effect the outcone of
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hi s studi es.

282. Dr. Siskin testified that beat assignnents can be
consi dered "random noi se" that would only obscure and | ower the
observed correl ation coefficients and statistical significance.
Notwi t hstanding this "noise,” all of Dr. Siskin's studies were
significant at either less than the .05 level or less than the
.01 level, and in many instances |ess than the .001 level. Dr.
Siskin testified that running a partial correlation for "beat"
assi gnnents woul d have only raised the correlation and the |evel
of statistical significance.

283. Dr. Siskin pointed out that randomerrors in
measurenent or errors in the data can be considered the sane as
random noise. Dr. Siskin testified that there was no reason to
believe that these types of errors - errors in neasurenent, data,
attribution, etc. - will favor either a high aerobic capacity
group or | ow aerobic capacity group, hence they are randomw th
respect to aerobic capacity and act as random noi se.

284. Dr. Siskin explained that once a statistically
significant relationship is found, random noise only acts to
suppress the correl ati ons between aerobic capacity and the
criterion measures. |In essence, random noise or randomerrors do
not create a relationship, rather this randomess only masks such
a relationship. Indeed, Dr. Siskin testified that once a
correlation is found and adjustnents are nmade for random noi se or
error, the statistical corrections will raise the correl ation.

Consequently, in this case, Dr. Siskin found that the observed
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correlations were an underestimation of the true relationship
bet ween neeting SEPTA s aerobic capacity requirenent and naking
Part | arrests, overall arrests and arrest rates.

285. Dr. Siskin testified that while corrections for random
noi se would "clearly increase the correlations"” so that the
estimates of the correlations that he obtained in this case were
actually too I ow, he did not nake these corrections because the
best nmeasure of practical significance is found through
regression anal ysis and expectancy tables, which estimate the
effect of neeting SEPTA's aerobic capacity standard of 42
nm./kg/mn relative to not neeting this standard. More
significantly, these estimates are unaffected by random noi se.

286. For exanple, Dr. Siskin pointed out that the 5. 9%
arrest rate advantage found in his regression study, which wl|
be di scussed bel ow, would remain the sane even if the correlation
coefficients were corrected.

287. Dr. Siskin was asked whether or not any of the
plaintiffs' criticismconcerning neasurenent or nethodol ogy woul d
affect his conclusions. Dr. Siskin noted that if he did not find
a rel ationship between aerobic capacity in Part | arrests or
overall arrest rate, then he m ght have been concerned. H's
concern, however, would have been that flaws in neasurenent or
met hodol ogy woul d have obscured the rel ati onship, and any
conclusion that there was not a relationship between aerobic
capacity and arrests m ght have been a m staken concl usi on.

However, the fact that the data clearly and consistently showed a
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statistically significant relationship between neeting SEPTA s
aerobi c capacity standard of 42 niL/kg/mn and arrests and arrest
rates, even when controlling for assignnents, denonstrated that
t he concl usi ons were very solid.

288. Consequently, the inport of Dr. Siskin's testinony was
that once a relationship between aerobic capacity and arrest and
arrest rates was found in the data, any controls for random
noi se, neasurenent errors or any other factors randomwth
respect to an officer's aerobic capacity levels would only have
rai sed the correlation and increased the statistical significance
whi ch was already at less than .05 and | ess than .01 | evels.

289. Specifically, Dr. Siskin addressed the Court's concern
t hat perhaps an officer could avoid using physical exertion in
meki ng an arrest or, appropriately, opt not to nake the arrest.
Dr. Siskin explained that his study did not sinply | ook at
physical arrests but at total arrests, thus the first scenario
could not affect his results.

290. Dr. Siskin pointed out that the issue of judgnent as to
when to make an arrest was not a concern for his study because
the results were essentially being driven by Part | arrests and
Part | arrest rates, and it was hard for himto conceive that a
SEPTA of ficer was not supposed to nake an arrest in a robbery,
rape, assault or theft circunstance - the types of serious crines
that are reflected in actual Part | arrests and Part | arrest
rates.

291. Wth respect to arrests other than Part | arrests
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(i.e., for offenses that could include prostitution, vagrancy,
public urination and things of that nature), Dr. Siskin pointed
out that there was no evidence that officers wth | ow aerobic
capacity woul d not nake the arrest, and that officers with a high
aerobi c capacity would nmake the arrest for prostitution,

vagrancy, or urination. Dr. Siskin testified that there was no
data to show that with respect to high aerobic capacity

i ndi vi dual s versus | ow aerobic capacity individuals, there is a
judgnent factor that falls in favor of either aerobic capacity

gr oup.

292. Dr. Siskin further testified that the Court's concern -
the ability to avoid a physical confrontation in making an arrest
or judgnent of when to nmake an arrest - would not affect his
study because Part | crinmes and Part | arrest rates were driving
the results of his studies.

293. Dr. Siskin also addressed plaintiffs' concerns that the
studi es shoul d have focused solely on physical arrests. Dr.

Si skin expl ained that focusing on just physical arrests would
have been biased in favor of SEPTA. Dr. Siskin noted that a
study could be conducted which would focus in on arrests which
could require physical exertion. He testified, however, that if
one woul d focus on arrests that require physical exertion, the
results woul d have been to raise the correlations and statisti cal
signi fi cance he found.

294. Dr. Siskin also addressed the plaintiffs' concern that

he did not control for rank, i.e., his initial study included
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both sergeants and patrol officers, since sergeants are out in
the transit system making arrests. Nevertheless, Dr. Siskin
addressed this concern and testified that the inclusion of
sergeants did not affect his results. He controlled for rank in
two ways. One nethod was through a regression analysis in which
he controlled for whether the officer was a sergeant or a

patrol man. Further, Dr. Siskin pointed out that he ran all
studi es | ooking only at patrol nen and none of the findings
changed. Specifically, Dr. Siskin testified that his results —
of ficers neeting or exceedi ng SEPTA s aerobic capacity standard
outperfornmed officers who failed to neet SEPTA's aerobic capacity
standard —were not being driven by the inclusion of sergeants.
Dr. Siskin found the sane statistical relationship by sinply

| ooking at patrol officers. In sum Dr. Siskin stated that the
t heory that sergeants were sonehow different and were possibly
driving the results was sinply not accurate.

295. Dr. Siskin stated that the truest neasure of estimating
the effect of aerobic capacity on arrests and arrest rates was to
| ook at the officer's field performance within tinme bands cl osely
proximate to the test of aerobic capacity rather than averaging
the officer's aerobic capacity over the course of his career
This nethod was described as the test event basis and was
criticized by Dr. Zedeck.

296. Dr. Siskin explained that too nmuch information is |ost
by averaging the officer's aerobic capacity over the course of

his career. Thus, Dr. Siskin's approach was geared to neasure
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the effect of aerobic capacity at the tinme an aerobic capacity
test was taken and estimate its effect on the officer's field
performance at roughly that particular time. Dr. Zedeck's
approach would be to average all of the officer's aerobic
capacity tests over a 6-year period and then determ ne the
aerobi c capacity effect on arrest rates and overall arrests.

297. Dr. Siskin denonstrated through the use of Dr. Zedeck's
tables, (noted as Exhibit "A" to Dr. Zedeck's rebuttal report),
how nuch useful information about the relationship of aerobic
capacity to arrests, arrest rates and Part | arrests is |ost
t hrough this type of averaging. Exhibit "A'" was a table that
concerned commendati ons but nonet hel ess denonstrated that Dr.
Zedeck' s approach would effectively conceal the upward changes in
aerobic capacity that ultimately led to the commendati on events.
For exanple, Dr. Siskin pointed out that for Oficer Felix
Adorno, his aerobic capacity varied and progressively included
39, 41, 47, 45, 47, and 44 nlL/kg/mn, yet at the tinme he received
hi s commendati on he was at 47 nL/kg/ mn. Averaging Felix
Adorno's aerobic capacity would conceal the changes in his
aerobi c capacity, and thus obscure the effect of aerobic capacity
on Oficer Adorno's field perfornmance.

298. Dr. Siskin testified that the test event basis, i.e.,
measuring the effect of aerobic capacity and its relationship to
field performance at the tine an aerobic capacity test was given
to an officer, was the best estimate of how aerobic capacity

related to the various arrest paraneters. Dr. Siskin testified
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that the test event basis would actually |lower the correl ations
conpared to Dr. Zedeck's proposed officer basis because a person
has to try to predict a single event at a single point in tine
under the test event basis rather than the average perfornmance of
an officer as with the officer basis. However, the test event
basis is the nost accurate way of neasuring the effect of aerobic
capacity on the field neasures of overall arrests, arrest rates
and Part | arrests. An officer basis analysis would yield a
statistically biased - too low - estimate of the relationship

bet ween aerobic capacity and arrests.

299. Because the test event basis may have sone inter-
officer correlation, Dr. Siskin testified that while the estimate
of the effect is accurate, the test of significance is not
perfectly accurate. Hence, he testified that he conducted
additional tests to assure that the inter-officer correlation was
not creating the statistical significance. Dr. Siskin conducted
several tests that confirned that the statistical significance
t hat he discovered on the test event basis was al ways real.

300. Dr. Siskin expressed conplete confidence that the true
statistical significance of the relationship between aerobic
capacity and Part | arrests, overall arrests and Part | arrest
rates were significantly below the .05 level that is recommended

by the Uniform Guidelines.

301. Dr. Siskin testified that in this case, correlation
coefficients are not the proper focus in determ ning practical

significance. Instead of using a correlation coefficient to
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determ ne the practical significance, Dr. Siskin testified that
t he appropriate neasure of practical significance is the
estimated i npact of the effect of aerobic capacity on Part |
arrests, overall arrests and arrest rates. 1In this regard, Dr.
Si skin found that SEPTA coul d expect a half percent increase in
Part | arrests for every increase in nL/kg/ mn of aerobic
capacity and that such an effect was |inear

302. Dr. Siskin testified that the correlation coefficient
i ssue was in sonme sense a "red herring" because the inportant
guestion was the practical significance, i.e., the predicted
increase in arrests for the officers who did not neet SEPTA's
standard if they perforned |i ke those officers who nmaintained an
aerobi c capacity of 42 nL/kg/mn or above. Dr. Siskin explained
that the best indicator of the practical significance of the
rel ati onship between arrests, arrest rates and aerobic capacity
i s denonstrated through regression analysis which explicitly
nmeasures the expected gain, rather than |ooking at the |evel of
the correlation coefficient in which the value changes dependi ng
on what is predicted (an officer's performance at a point in
time, an officer's performance over tinme or the performance of a
group of officers over tine) or whether you correct the
correlation upwards to correct for restriction in range and
criterion unreliability.

303. Under his regression analysis, Dr. Siskin denonstrated
that for the period of 1991 through 1996, SEPTA coul d have

achi eved 470 additional arrests - 70 of which were Part | arrests
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for serious crines - if the aerobic capacity of all the officers
was 42 nL/kg/ mn or above for this time period. These findings
reflect a 10%increase in Part | arrests and a 4% increase in the
overall arrest rate. This analysis was based on a regression
anal ysis that took into account all relevant variables, including
rank, zone and tour and assignnents to special units. Dr. Siskin
testified that taking these variables into account, the
statistical relationship and predictive nature of aerobic
capacity renmai ned significant and denonstrates that neeting
SEPTA' s aerobic capacity standard of 42 nlL/kg/ mn consistently
predi cted higher arrests and arrest rates for Part | offenses.

304. Dr. Siskin stated that it is well known and can be
proven mat hematically that if you are neasuring the utility of
tests, correlation coefficients are an i nappropri ate neasure.

305. Dr. Siskin's regression study is conpletely in accord
with the SIOP Principles. The SIOP Principles specifically state
that the "slope of the regression line" and "expectancy tables”
are acceptable and nmay be preferable to correlation coefficients
in determning the useful ness of a test:

[When nul tivariate techni ques are used, the nunber of cases

shoul d be large relative to the nunber of variables. The

anal ysi s should provide information about the strength of
the relationship, usually a coefficient of correlation.

QG her nethods (such as the slope of the regression line,

expectancy tables, or the percentage of msclassifications)

are acceptable and may be preferable in many situations.

The analysis should also give informati on about the nature
of the relationship and how it mght be used in prediction.

SIOP Principles at 15 (enphasis added).
306. Defendant's Denonstrative Exhibit 12, "Regression
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Adj usted Predicted Arrest Increase for Oficers Below 42+ m ",

is a graphic depiction of the total arrest increase that was
predi cted by the regression analysis - 469 overall arrests.

Def endant's Denonstrative Exhibit 12 depicts the slope (.039) of
the regression relationship which is statistically significant at
| ess than .001.

307. Dr. Siskin testified that in view of the |inear
rel ati onship between aerobic capacity and the arrest paraneters
any cutoff score can be justified since higher aerobic capacity
| evels wll get you nore field performance.

308. Froma statistical perspective, the data supports any
cutoff score because in a linear relationship, an increase in one
vari able is acconpani ed by an increase in the other variable
(i.e., nore is better), and therefore you are entitled to choose
how much nore you desire.

309. Dr. Siskin also described the commendati on study that
he conducted. Dr. Siskin reviewed 207 commendati ons and found
that 96% of the officers receiving commendati ons had an aerobic
capacity level of 42 nL/kg/mn or greater. The nean aerobic
capacity for officers receiving the commendati ons was 47
m./kg/mn. Dr. Siskin's analysis revealed that the receipt of a
commendation was nore likely to be associated with a higher
aerobic capacity than a | ower aerobic capacity.

310. Dr. Siskin pointed out that of the 207 commendati ons,
116 were clearly coded as having sone indication of a pursuit,

use of force or other physical exertion. These are identified as
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"Physicality" related conmendati ons. However, a review of
defendant's sunmary of the 207 comrendati ons shows that 96% of

t he commendati ons involved an arrest. The use of the word
"Physicality" only refers to the description that was contai ned
in the underlying commendati on docunent. Consequently, the
colum in defendant's Exhibit 52(b) that indicated "No
Physicality"” did not nmean that the commendation was given for
activities other than apprehensions and arrests. |In fact, a
review of the defendant's Commendati on Sunmmary shows that only
si x conmendati ons were given for patrol officer work other than
arrests, apprehensions, disarm ng suspects, use of force, foot
pursuit or some other officer duty requiring physical exertion.
Clearly, the commendations that Dr. Siskin studied were given for
outstanding transit patrol officer work in the area of arrests
and apprehensi ons, since 96% of the comendati ons involved an
arrest, regardl ess of how they were coded in defendant's sumary.

311. In the rebuttal report of Drs. Siskin and Giffin, Dr.
Giffin undertook a review of the actual commendati ons and
concl uded that the Commendati on Sunmary was accurate and faithful
inits description of the arrest event that led up to the
commendat i on.

312. Dr. Siskin testified that he did a statistical test to
determ ne whether the award of a commendation was statistically
associ ated with aerobic capacity of 42 nL/kg/mn or higher. Dr.
Siskin found a statistically significant relationship in that an

officer was less likely to receive a commendation if the officer
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had a | ower aerobic capacity (less than 42 nL/kg/mn) than if the
of fi cer mai ntai ned a hi gher aerobic capacity (42 nL/kg/ m n or
greater).

313. In connection with his commendati on study, Dr. Siskin
conducted a statistical conparison of the aerobic capacity
distribution of the officer work force and conpared it to the
aerobi c capacity of the commended officers. The nmean aerobic
capacity (47 nL/kg/mn) for the commended officers when conpared
to the entire officer population (44 niL/kg/mn) was statistically
significantly higher at the .01 | evel

314. Dr. Siskin also studied 953 perpetrators who had been
arrested for commtting Part | crimes in order to determne their
aerobi c capacity. The analysis was based upon the sex, race and
age of the perpetrators. Dr. Siskin utilized a study (the "Voge
Study"”) provided by one of defendant's experts, Dr. Mffatt, in
order to develop a statistical prediction of the aerobic capacity
| evel s of the 953 perpetrators who were apprehended during the
years 1991-1996. Based on his analysis, Dr. Siskin was able to
provide an estinmate of the aerobic capacity of the 953
perpetrators who were caught or apprehended. The nean age of the
arrested perpetrators was 26.3 yrs.

315. Dr. Siskin's analysis showed that 51.9% of the
perpetrators were estimated to have an aerobic capacity of 48
m./kg/ mn, and only 27% of the perpetrators were estimated at or
bel ow 42 nl/ kg/ m n.

316. Dr. Siskin also conducted a study of the aerobic
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capacity of the SEPTA officers that apprehended perpetrators of
Part | crinmes in the SEPTA transit system

317. This analysis can be found at defendant's Exhibit
53(d). Dr. Siskin studied 382 Part | arrests for the period of
1994-1996. Dr. Siskin found that the arresting SEPTA transit
police officers maintained a nean aerobic capacity of 46.8
nmL./ kg/ m n; whereas, the aerobic capacity of the SEPTA transit
patrol officer popul ation was approxi mately 43.9 nL/kg/mn. The
aerobi c capacity of the SEPTA transit police officers who
apprehended the Part | crimnals during the years of 1994 through
1996 was found to be statistically significantly higher (at the
0.01 level) than the general SEPTA patrol officer popul ation.
Furthernore, 94% of the arresting patrol officers in this study
mai nt ai ned an aerobic capacity that exceeded 42 nL/kg/mn. Only
SEPTA patrol officers who nmade arrests were studied. Therefore,
of 382 possible matches between a perpetrator and an arresting
officer, there were 281 cases of SEPTA transit patrol officers
maki ng the arrests.

318. Dr. Siskin stated that the outcones of his perpetrator
studi es were neither surprising nor unexpected since the data
showed a consistent pattern indicating that the arrest rates and
actual arrests were higher for officers who naintai ned 42
m./kg/ mn or greater, and thus Dr. Siskin would expect that the
of ficers making the arrests woul d have hi gher aerobic capacities
t han the general SEPTA transit officer popul ation.

319. Dr. Siskin was al so asked to conduct an anal ysis of
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SEPTA' s nmuscul ar strength and endurance tests which were known as
t he gym based conponents of SEPTA s physical abilities test. His
anal ysi s used the sanme nethodol ogy —test event basis —that was
descri bed in assessing the relationship between aerobic capacity
and overall arrests, Part | arrests and arrest rates. Dr.
Siskin's findings were summarized in defendant's Exhibits 53-E
and 53-F. Defendant's Exhibit 53-E was Dr. Siskin's initial
study which | ooked at the relationship between arrests and
passing individually the bench press, pull-up, sit-up, grip
strength and the entire battery of nuscular strength and
endurance tests. Dr. Siskin's study found a statistically
significant rel ationshi p between passing the various gym based
conponents and making Part | arrests and arrest rates. Further,
defendant's Exhi bit 53-E denonstrates that passing the battery of
nmuscul ar strength endurance tests and mai ntai ni ng an aerobic
capacity of 42 nlL/kg/mn or greater was statistically
significantly related to the actual nunber of arrests for all
crimes, Part | crimes and the arrest rates for all crines and
Part | crinmes. The significance |evels were either |ess than
0.05 or less than 0.01, as nore fully described in 53-E.  Again,
the patterns were simlar to those that were found when | ooking
at the relationship between maintaining 42 nL/kg/ mn of aerobic
capacity and the various criterion neasures.

320. Dr. Siskin also did a regression study with respect to
t he gym based conponents, controlling for tour, zone and rank, to

det erm ne whet her or not the nuscular strength and endurance
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tests still had a statistically significant relationship to any
of the arrest paraneters that he was studying. The regression
analysis is described in defendant's Exhibit 53-F and showed t hat
again there was a statistically significant relationship to
making Part | arrests for those officers who net all the gym
based standards and who mai ntai ned an aerobic capacity of 42
nmL./ kg/ m n or higher. These officers nmade nore Part | arrests
than those officers who failed the gym based tests.

321. Dr. Siskin was al so asked to analyze froma statistica

perspective Dr. MArdle's proposal that "relative fitness"?®

as
opposed to absol ute aerobic capacity would predict arrests or
arrest rates.

322. For exanmple, Dr. Siskin noted that based upon Dr.
McArdle's nodel, a female at 36 nL/kg/mn is considered as fit as
a male who is at 42 niL/kg/ mn because the fenmal e would be at the
fiftieth percentile for all wonmen and the male would be at the
fiftieth percentile for all nmen. Dr. Siskin conducted a series
of regressions to determ ne whether relative fitness, rather than

absol ute aerobic capacity, was a variable that predicted or

correlated with the field performance paraneters that he was

°I'n proposing an alternative test, Dr. MArdl e suggested
t hat SEPTA could test wonmen and nen based on relative fitness,
that is, nen and wonen woul d be consi dered to have the sane
fitness levels if their aerobic capacity scores placed them at
the fiftieth percentile for wonen and the fiftieth percentile for
men respectively despite the fact that their absol ute aerobic
capacity scores would be different - nen at the fiftieth
percentile for all nmen would have greater absol ute aerobic
capacity scores than wonen at the fiftieth percentile for all
worren.
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studyi ng. Based on these regression studies, Dr. Siskin found
that there was no statistical support whatsoever for the
proposition that relative fitness correlated with or predicted
field performance. |In fact, the regression studies showed a
negative gender effect, and thus these relative fitness standards
were not predictive of performance whatsoever under these
ci rcunst ances.

323. Dr. Siskin testified that defendant's Denonstrative
Exhi bits 14 and 15 showed the results of his study of Dr.
McArdle's prem se that relative fitness would predict performance
in the various arrest paraneters that he was studying. For
exanpl e, defendant's Denonstrative Exhibit 14 shows that the
arrest rate for males at 42 nL/kg/ m n of aerobic capacity was 23%
and the arrest rate for females at 36 nL/kg/mn was 7.7%
denmonstrating that relative fitness does not predict field
performance for SEPTA transit police officers. |In addition, a
review of Denonstrative Exhibit 14 shows that females in the 36
m./kg/mn to 41 nL/kg/ m n range, who under the Cooper standards
woul d be expected to be at a "higher" level of fitness than a
mal e of the sane age category at 42 nlL/kg/mn, only attained a
9.8%arrest rate - a rate that is far below that of the arrest
rate of males with 42 nL/kg/ mi n of aerobic capacity. Dr. Siskin
testified that there is nothing in the data that would support an
argunment that one should be | ooking at relative fitness as
opposed to absol ute val ues for aerobic capacity.

324. As was noted in defendant's Denpnstrative Exhibit 14,
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Dr. Siskin held age constant for nmales and fenal es at
approxi mately 32 years. Thus, his findings conpletely contradict
Dr. McArdle's assertions that relative fitness is a useful
predictor. |In fact, as Dr. Siskin testified with respect to
defendant's Denonstrative Exhibit 15, there was a negative gender
ef fect when one used the Cooper relative fitness nodel .

325. Dr. Siskin concluded his testinony by describing
def endant's Denonstrative Exhibit 24 which showed that: (1) 100%
of the officers who received the "Oficer of the Quarter/ Year"
award were at or above 42 nL/kg/min wth a typical aerobic
capacity of 45.1 nL/kg/mn; (2) 96%of the officers who received
comrendati ons had an aerobic capacity in excess of 42 niL/kg/ mn
and typically nmaintained an aerobic capacity of 46.6 nlL/kg/ m n;
(3) 75% of the individuals pronoted to sergeant or |ieutenant
mai nt ai ned an aerobic capacity of 42 niL/kg/mn or greater, with a
typi cal aerobic capacity of 43.3 nL/kg/mn; (4) 76% of the
perpetrators of Part |I crinmes who were arrested had an aerobic
capacity of 42 niL/kg/ mn or higher with a typical aerobic
capacity of 47.8 nL/kg/mn; and (5) 94% of the officers who
arrested Part | perpetrators, in the group he studied, had an
aerobic capacity of 42 nL/kg/mn or greater with a typica
aerobi c capacity of 46.8 nl/kg/ m n.
K. The Study of Dr. Robert Mffatt, Ph.D., Ofered to

o Denonstrate the Job-Rel at edness and Busi ness Necessity of
SEPTA' s Physical Fitness Test

326. Subsequent to the filing of the Lanning adm nistrative
charges with the PHRC and the EEOC, SEPTA retai ned Robert
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Mffatt, Ph.D., an exercise physiologist, to defend SEPTA s
physical fitness test.

327. Dr. Moffatt's study shows that there is nore of a
decrease in performance of certain gross notor skills after a
period of anaerobic exercise for persons with | ower aerobic
capacities.

328. After accepting the assignnent with SEPTA in March
1996, Dr. Moffatt visited Philadel phia in May 1996 and conduct ed
interviews wth SEPTA police officers. Dr. Mffatt questioned
the officers about their job duties and obtained a tour of
SEPTA's transit systemto understand the nature and environnent
W thin which the police officers worked. |n questioning the
transit officers about their jobs, Dr. Mffatt discovered job
duties that enabled himto performa test that woul d denonstrate
the predictive nature of the SEPTA aerobic capacity test.

329. During his two tours of the SEPTA system Dr. Mffatt
observed dramatic differences between the job duties of a SEPTA
of ficer and those of other |aw enforcenent officers with whom he
had worked —the GCitrus County, Florida Sheriff's Ofice and the
Metropolitan Dade County, Florida Sheriff's Ofice. Dr. Mffatt
noted that the SEPTA transit police force is predom nately on
foot patrol and arrives at various |ocations on foot. The SEPTA
officers patrol alone and traverse a w de nunber of steps during
their shifts.

330. Ininterviews wth the SEPTA officers, Dr. Mffatt was

told that one of the critical tasks of a SEPTA officer is running

100



fromone station to the next for officer assist calls. The
officers also told Dr. Mffatt that they had to be prepared to
fight or subdue a perpetrator upon arrival. Because this
scenari o was deenmed a critical task, Dr. Mffatt decided to test
for the anobunt of aerobic capacity that woul d be necessary to
successfully engage in this task.

331. Dr. Mdffatt wanted to determ ne through a sinulation of
a typical SEPTA backup/assist call howlong it would take the
officers to run frompoint A to point B. Prot ocol s were devi sed
for the testing of SEPTA transit police officers fromwhich Dr.
Moffatt could establish a pace for use in |aboratory testing.

332. The protocols for the sinmulated runs were sent by Dr.
Moffatt to SEPTA Captain Steven Harold on June 10, 1996
Oficers were requested to take part in two different scenarios.
From havi ng spoken to the SEPTA officers, Dr. Mffatt was
informed that their average officer backup or assist calls
generally last fromthree to four mnutes in duration
Therefore, Dr. Mffatt chose this time interval for his sinulated
test and had Captain Harold choose a "real-to-life" course that
SEPTA officers routinely run. Thus, a concourse run was
devel oped fromthe City Hall area to 11th Street. Each of the
officers participating in the sinulation ran two scenari os - an
of ficer backup and an officer assist. The of ficer backup was an
exanpl e of crowd control, and the officer assist was to aid an
officer wwth the anticipation that a struggle m ght ensue upon

arrival .
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333. Although Dr. Mffatt |earned that SEPTA officers often
run di stances of six to ten blocks, he told Captain Harold to be
conservative and pick a "nore typical" running scenario.

334. In order to ensure that the outconme would be random
the officers who ran the officer backup and officer assist calls
did so in a mxed fashion, such that some officers ran the assi st
scenario first and other officers ran the backup scenario first.
Each officer was given a rest period of approximtely 60 m nutes
bet ween the running of the backup and assist scenari os.

335. Captain Harold included a dummy drag at the concl usion
of the first running sinmulation which occurred on June 25, 1996.
Dr. Mdffatt concluded that Captain Harold' s inclusion of a dumy
drag was insightful because it provided further proof of the
decrenment in work ability of SEPTA officers at the concl usion of
running fromlocation A to |ocation B.

336. In order to obtain a "baseline” fromthe running group
that participated in the first sinulation on June 25, 1996, those
i ndi vi dual s were brought back to engage in a dummy drag in a
rested state so that a contrast could be drawn between how | ong
it took themto do a dummy drag both before and after the running
simulation. The second group of officers that participated in
runni ng simulations on Septenber 5, 1996 conpleted a dumy drag
before their runs to establish a baseline and then conpleted a
second dummy drag at the conclusion of the run in order to
further establish any decrenent in their ability to perform an

arduous task at the conclusion of a typical run.
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337. The eleven officers that participated in the sinulated
runs to establish the pace of the officer backup and assist calls
were all supervisors. Denonstrating their opposition to
i nproving the fitness of incunbent SEPTA officers, the union did
not allowits officers to participate in the sinulations. Dr.
Moffatt was not concerned that he received supervisory officers
to devel op the pace because all of the supervisors, |like the
transit police officers, are held to the sane fitness standards.

338. Captain Harold provided the running tinmes and dumy
drag tines to Dr. Moffatt for use in |laboratory testing in
Fl ori da.

339. Fromthe sinulations in Philadel phia, Dr. Mffatt was
able to establish an average assi st response pace of 187 seconds.
Laboratory simulations were then setup with a treadm ||l and a
bench stepping device where Dr. Mffatt could control the work
perfornmed and neasure the anmount of oxygen consuned, as well as
t he energy expenditure for that work. Dr. Mffatt made sure that
the | aboratory sinulation nodel ed the concourse that was run in
Phi | adel phia with respect to the di stances, angles and nunber of
st eps.

340. Dr. Moffatt obtained test participants in Florida to
performthe | aboratory tests. Al of the participants in Florida
were tested for their aerobic capacity and for their ability to
do anaerobic work such as a dummy drag, a sled pull and an arm
crank test. Approximtely 95 test subjects participated in the

Fl ori da experinents. The Florida test subjects m m cked the age
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of the average SEPTA officer applicant. The test subjects in
Fl ori da ranged in aerobic capacity from approxi mately 36
nm./kg/mn to 58 ni/kg/ m n.

341. In Dr. Mffatt's first experinent, the participants ran
on a treadm ||l and bench stepping nmachine and then had their
oxygen consunption neasured. The run |asted 187 seconds. At the
conclusion of the running sinulation, each participant perforned
an armcrank test which approximates a struggle at the concl usion
of a run.

342. Fromthe data gathered fromthe first sinulation test,
Dr. Moffatt was able to conclude that participants with aerobic
capacities of 45 nL/kg/mn or better had a nom nal decrenent in
their ability to performthe armcrank sinulation to the extent
of 9-10% in contrast, those participants with aerobic capacities
of less than 45 mL/kg/ mn suffered very serious drop-offs in
their ability to do work to the extent of a 30% work decrenent.

343. Test two was perforned in an outdoor setting in
Florida. The sane distances were run as in the SEPTA concourse
and the same nunbers of steps were included. Oxygen consunption
was then neasured. Again, the participants were instructed to
per f orm anaerobic work at the concl usion of the outdoor running
test. The conclusions were the sane. Those with the aerobic
capacities of 45 nL/kg/mn or better suffered approximately a 10%
decrenment in their ability to performthe armcrank test. Those
wi th aerobic capacities of less than 45 nL/kg/ mn suffered an

approxi mte 30% decrenent in their ability to perform anaerobic
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tasks at the conclusion of the run. Dr. Mffatt's second
experinment reflects that SEPTA transit police officers, after
performng a .35 mle run for backup or assist, would suffer
simlar decrenents if they encountered anaerobic tasks, such as
an altercation, at the conclusion of the run.

344. Experinent 3 featured the sanme runni ng protocol but
i ndividuals participating in this Florida sinmulation dragged a
dummy for thirty feet at the conclusion of the running portion of
the test. Again, individuals with |ess than 45 nL/kg/ m n of
aerobic capacity suffered decrenents approxi mati ng 30% whi |l e
those with aerobic capacities of greater than 45 niL/kg/ mn
suffered decrenments of 10-11%

345. Experinent 4 featured the sanme runni ng protocol but
concluded with a 166 pound sled push that mmcs an altercation
that could occur at the end of a run at SEPTA. Again, those with
aerobi c capacities of 45 nL/kg/ mn or greater suffered an
approxi mate 7-8% decrenent in their ability to do anaerobic work
whil e those who scored below 45 nL/kg/mn in aerobic capacity had
decrenents of roughly 30%

346. Dr. Moffatt also found fromhis experinent that
i ndividuals with an aerobic capacity of less than 45 nlL/kg/ mn
had to performthe .35 mle run at between 90% and 95% of their
maxi mum capabilities and soneti mes even higher. Those
i ndi vi dual s who had aerobic capacities of 45 nL/kg/mn or greater
were running the .35 mle run at 80%to 85% of their maxi num

aerobic capacity. |In order to determ ne whether the rate at
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whi ch a person was running was affecting the results, Dr. Mffatt
required individuals with an aerobic capacity of 45 niL/kg/mn to
run at 95% of their maxi mal aerobic capacity. Notably, even when
the 45 nL/kg/ mn or higher group was nmade to run at 95% of their
mexi mal aerobic capacity, their resulting decrenent and ability
to do anaerobic tasks at the conclusion of the run remai ned
unchanged.

347. Fromhis studies, Dr. Mffatt was able to determ ne
that individuals in the higher fitness group (45 nL/kg/ mn or
hi gher) have a greater reserve to draw upon at the end of a .35
mle run. Even when operating at close to maxi mal aerobic
capacity, the higher fitness group has the sane ability to draw
on their reserve to performthe sane anount of anaerobic work at
t he concl usion of the run.

348. Dr. Moffatt's |aboratory experinents were statistically
significant at the .05 |evel.

349. Based on his studies, Dr. Mffatt believes that SEPTA s
aerobic capacity standard of 42.5 nL/kg/mn as it relates to
transit police officer work is very conservative. |ndeed, Dr.
Moffatt believes that the aerobic capacity cutoff for SEPTA
transit police officers should be 45 ni/kg/ m n.

350. The practical significance of Dr. Mffatt's studies is
that a SEPTA transit police officer with an aerobic capacity | ess
than 45 nL/kg/mn has to run 3-5 bl ocks working at maximal effort
and may not arrive in a reasonable tine period, and if they do

arrive in a tinmely fashion, their ability to do anaerobic work

106



drops off so significantly that they nay be ineffective upon
arrival .

351. Dr. Moffatt concludes that it would be irresponsible
for SEPTA to accept the normative data fromthe Cooper Institute
at the fiftieth percentile for femal e applicants. As stated
above, the fiftieth percentile for wonen translates into an
aerobi c capacity of 36 nL/kg/mn. Based on Dr. Mffatt's
studies, female officers with an aerobic capacity of 36 nlL/kg/mn
woul d not be able to performtheir duties wth respect to the
anount of work necessary upon arrival after being called in for
an assi st or backup.

352. Dr. Moffatt al so conducted a further experinent
conparing groups of high aerobic capacity and hi gh anaerobic
capacity persons to a group of | ow aerobic capacity and high
anaerobi ¢ capacity persons.

353. This study determ ned the effect that anaerobic
abilities have on work that was being perfornmed at the end of a
runni ng test such as a SEPTA backup or assi st.

354. Dr. Moffatt concluded that individuals with high
aerobic capacities suffered a | esser work decrenent than those
i ndividuals with | ower aerobic capacities, despite the fact that
i ndividuals with | ow aerobic capacities had a very hi gh anaerobic
capacity.

355. The group with the high aerobic capacity and high
anaerobi c capacity had decrenents of approximately 10-11% The

group that had high anaerobic capacity but a | ow aerobic capacity
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suffered decrenents in the vicinity of 25%to 28%

356. In response to Dr. MArdle' s comment that nuscul ar
strength and endurance training should specifically train nuscles
used for a specific position, Dr. Mffatt indicated that
i ndividuals require overall strength before they can effectuate a
speci fic techni que such as defensive tactics. Moreover, Dr.
McArdl e's proposed "alternative" does not feature specificity
t r ai ni ng.

L. The Opinion and Report of Dr. Nornman Henderson in Support of

t he Job- Rel at edness and Busi ness Necessity of SEPTA's
Physi cal Fitness Test

357. In support of the job-rel atedness and busi ness
necessity of its physical fitness test, SEPTA offered the
testinony of Dr. Norman Henderson, an industrial and
organi zati onal psychol ogi st.

358. Dr. Henderson's report states that "nore is better"
with regard to nuscul ar strength and endurance vis-a-vis the job
duties of a SEPTA transit police officer. Accordingly, Dr.
Hender son concl udes that SEPTA's gym based conponents are job-
rel at ed.

359. Dr. Henderson has reviewed Dr. Davis' validation study
and believes that Dr. Davis has a conpelling construct validation
argunment in his study.

360. To begin, Dr. Henderson states that it was evident that
t he SEPTA police officer job has a heavy aerobic conponent in
that so many of its critical tasks involve two m nutes or nore of

running. In addition, Dr. Davis al so had an enornous body of
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literature spanning 60 years that denonstrates the |inear
rel ati onship between aerobic capacity and the ability to do work.

361. Dr. Henderson also noted that Dr. Davis had enpirical
research supporting his validation study at SEPTA. First, he had
a body of enpirical research denonstrating that the 1.5 mle run
is avalid indicator of aerobic capacity. Dr. Davis also had
performed work in other jurisdictions, nore particularly Anne
Arundel County, wherein he used a simlar job analysis technique
and denonstrated enpirically that a relationship existed between
aerobi c capacity and performance tasks in a safety force
si tuation.

362. Dr. Henderson also believes that Dr. Davis' use of the
construct validation strategy is in accordance with the SIOP
Princi pl es.

363. In sum Dr. Henderson contends that it was proper for
Dr. Davis to create an aerobic capacity test for SEPTA

364. Dr. Henderson further asserts that it was proper for
Dr. Davis to include the gym based conponents to neasure absol ute
and relative strength. Indeed, Dr. Henderson was able to
validate Dr. Davis' constructs by aggregating the nmathemati cal
data and redenonstrating that the absolute and rel ative standards
set by Dr. Davis did correlate with successful job perfornmance by
SEPTA police officers.

365. Wth respect to Drs. Giffin's and Siskin's criterion-
rel ated studies, Dr. Henderson submits that the criterion

measures used by Drs. Siskin and Giffin —Part | arrests, arrest
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rates and commendati ons —are appropriate criterion neasures for
a transit police force.

366. Dr. Henderson al so contends that there has historically
been difficulty in using perfornmance evaluations as a criterion
for nmeasuring police work due to potential bias that may exist in
such subjective eval uati ons.

367. Dr. Henderson testified that the fact that incunbent
transit police officers have failed i ncunbent aerobic capacity
tests or nuscul ar strength and endurance tests is irrelevant to
the validity of the test devel oped as a selection device. Dr.
Henderson testified that using incunbents as a benchmark to
determ ne whether a selection device is valid is dangerous for
several reasons. Initially, a selection device is not designed
to be an absolutely perfect predictor for all nenbers of a
conpany. Also, the incunbent argunent incorrectly assunes that
t he i ncunbent population will necessarily match the applicant
popul ati on. Incunbents are generally ol der individuals than
t hose who a sel ection device is being used on for new hiring.
Mor eover, a second fallacious assunption is that the incunbent
popul ation is performng well; admttedly, there will be
consi derabl e variation in effectiveness of workers already on a
job. Cenerally, applicants train for a test where incunbents
will basically walk in and take a test w thout any preparation.
Therefore, in Dr. Henderson's opinion it is risky to use
i ncunbent data as a benchmark for establishing entry-Ievel

sel ecti on devi ces.
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M Alternative Sel ection Devices

368. During the course of the trial, plaintiffs suggested
several alternative selection devices that are allegedly |ess
discrimnatory than SEPTA s existing physical fitness test and
that would equally serve SEPTA' s business interest in having a
police officer workforce capable of perform ng the physical
requirenents of the job. The tests that plaintiffs propose can
be placed into two different groups: (1) no physical fitness
testing pre-hire with training to follow and (2) gender-adj usted
pre-hire tests with training to follow.

369. Although plaintiffs introduced evi dence show ng that
many | aw enforcenent organi zati ons have no physical entrance
requirenments pre-hire, the Court will focus in on the
Phi | adel phia Police Departnent's selection device because this
sel ection device was one of the primary focus points of
plaintiffs' alternative selective device argunent.

370. The Phil adel phia Police Departnent has no physi cal
entrance requirenents. Under this alternative, SEPTA woul d
continue to send its recruits for training to the Acadeny, where
they woul d be required to pass the Act 120 requirenents as
establ i shed by the Pennsyl vania Muinici pal Police Oficers
Education and Trai ni ng Conm ssion standards at the concl usi on of
their training at the Acadeny. Oficers hired under this

standard would only be required to pass the Acadeny's physi cal
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fitness test, which is gender- and age-adjusted. *°

371. The second alternative to SEPTA s physical fitness test
proposed by plaintiffs is to adm nister a neasure of physical
fitness as part of the entry-level selection process and provide
training to recruits on the specific physical tasks required of
SEPTA police officers. Plaintiffs argue that such a selection
devi ce woul d ensure that SEPTA selects officers who have achi eved
an appropriate | evel of physical fitness and readiness to
conpl ete successfully the physical rigors of the training acadeny
and the physical demands of public safety personnel.

372. Dr. WIlliam MArdl e has proposed such a test. Dr.
McArdl e's proposed test eval uates an applicant's general
physi ol ogi ¢ performance capabilities and readi ness to becone
i nvol ved in strenuous physical activity and specific exercise and
physical task training that takes place at the Acadeny and | ater
on the job.

373. Dr. McArdle's proposed test neasures the foll ow ng
paraneters of physical fitness: (1) |ower back and hanstring
flexibility (sit-and-reach test); (2) cardiovascul ar-aerobic

fitness (1.5-mle run); (3) abdom nal nuscul ar endurance (sit-ups

A test can be said to be gender- and age-adjusted where a
particul ar conponent of a test contains different scores for nen
and wonmen and different scores for different ages. For exanple,
a push-up test that was gender-adjusted nmay require nmen between
the ages of 20-29 to conplete 20 push-ups and wonen between the
ages of 20-29 to conplete 15 push-ups. A push-up test that was
age-adjusted may require nen between the ages of 20-29 to
conpl ete 20 push-ups and nen between the ages of 30-39 to
conpl ete 18 push-ups.
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in one mnute); (4) upper body nuscul ar strength (1-repetition
maxi mum bench press strength per pound of body weight ratio).
374. Because Dr. MArdle's proposed test neasures the
applicant's general |evel of physical fitness, plaintiffs claim
that it is proper to recognize the well-established physiol ogi cal
di fferences between nmen and wonen in evaluating the applicant's
status for physical fitness. Therefore, the applicant's fitness
| evel is determ ned by nmeasuring the applicant's score on each of
the test's conponents agai nst standards for those sharing simlar
i mmut abl e sex-specific traits; in essence, the conponents of
McArdl e's proposed test woul d be gender- and age-adj ust ed,
containing different passing scores based on your age and gender
375. Dr. McArdle's proposed test requires that an applicant
achieve a fitness level at the fiftieth percentile for his/her
sex on each of the fitness neasures based on the normative data
gat hered by the Cooper Institute. For exanple, on the
flexibility conponent, wonen nust achi eve a hi gher absol ute score
on the sit-and-reach test than nen; for the fiftieth percentile,
this equates to a score of 20 inches for wonen, while nmen nust
achieve a sit-and-reach score of only 17.5 inches. This is
because enpirical data consistently denonstrate that females, as
a group, have greater |ower back and hanstring flexibility than
males. Simlarly, each candi date nust achieve a physical fitness
| evel at the fiftieth percentile for their sex on the aerobic
capacity test. For male candidates, the fiftieth percentile

corresponds to a running tinme of 12:18; for fenmal e candi dates,
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the corresponding run time of 14:55 is required.

376. Wth respect to the gym based conponents of SEPTA' s
physical fitness test, plaintiffs propose that a | ess
discrimnatory alternative is the criterion tests (other than the
1.5 mle run) that SEPTA actually adopted in |late 1995 or early
1996. According to SEPTA, the criterion tests neasure the sane
thing as the gym based conponents. Accordingly, the criterion
tests serve the sane interest as SEPTA s gym based conponents.

377. Plaintiffs also propose that another alternative to the
gym based conmponents of SEPTA' s physical fitness test is to have
no physical entrance requirenents which neasure nuscul ar strength
and endurance but to provide task-specific training to SEPTA
recruits after they are hired. This is the approach used by
SEPTA with respect to other requirenents of the job, such as the
use of firearns, self-defense tactics and effectuating arrests.
That is, SEPTA does not require applicants to have firearns
training or certification at the tine of their application.

Rat her, applicants acquire this know edge and ability through
training at the Acadeny. Plaintiffs propose that SEPTA use this
sanme approach for nuscul ar strength and endurance.

378. As will be discussed in greater detail in the
Concl usi ons of Law, not one of plaintiffs' proposed alternative
tests is an acceptable alternative selection device under Title

VII.
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CONCLUSI ONS OF LAW

1. Title VII "proscribes not only overt discrimnation but
al so practices that are fair in form but discrimnatory in

operation.” Giqggs v. Duke Power Co., 401 U S. 424, 431, 91 S

Ct. 849, 853, 28 L. Ed. 2d 158 (1971). Under a disparate inpact

theory, a showi ng of discrimnatory purpose or intent is not

required. International Bhd. of Teansters v. United States, 431
US 324, 335 n.15, 97 S. C. 1843, 1854 n.15, 52 L. Ed. 2d 396
(1977) .

2. The United States' and the Lanning plaintiffs’
chal l enge to SEPTA's physical fitness test for transit police
of ficer applicants is brought under a disparate inpact theory.
The burdens of proof which are applicable to alleged acts of
di scrimnation occurring on or after Novenber 21, 1991, the
effective date of the Cvil R ghts Act of 1991, are set forth in
Section 105 of the Civil R ghts Act of 1991, 42 U S.C. § 2000e-
2(k) (1), and applicable case law. These are the burdens of proof
applicable to the Lanning plaintiffs. They are also the burdens
applicable to the United States with respect to all clainms of
di scrimnation that occurred after Novenber 21, 1991.

3. Wth respect to alleged acts of discrimnation
occurring after Novenmber 21, 1991, the plaintiffs have the burden
of denonstrating that SEPTA s physical fitness standards have an
adverse inpact against wonen. After the plaintiffs nmake this
denonstration, the burden shifts to SEPTA "to denonstrate that

the challenged practice is job related for the position in
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guestion and consistent with business necessity . . . ." 42
U S.C. 8 2000e-2(k)(1)(A)(i).

4, Atest is job related "if it nmeasures traits that are
significantly related to the applicant's ability to performthe

job."™ Mulcan Pioneers, Inc. v. New Jersey Dep't of Cvil

Service, 625 F. Supp. 527, 545-46 (D.N.J. 1985) (citations
omitted), aff'd, 832 F.2d 811 (3d Cir. 1987).

5. Wth respect to SEPTA' s second burden of proving
busi ness necessity, plaintiffs suggest that the foll ow ng

| anguage fromthe Supreme Court's opinion in Dothard v.

Rawl i nson, 433 U.S. 321, 331 n.14, 97 S. . 2720, 2728 n. 14, 53
L. Ed. 2d 786 (1977) controls:
"[ T] he touchstone i s business necessity," Giggs, 401 U S
at 431; a discrimnatory enploynment practice nust be shown
to be necessary to safe and efficient job performance to
survive a Title VIl chall enge.
Based on this snippet from Dothard, plaintiffs submt that SEPTA
nmust denonstrate that its physical fitness test is necessary for
safe and efficient job perfornmance to survive plaintiffs' Title
VI|1 challenge. The Court, however, finds that plaintiffs have
m sinterpreted the Suprene Court's standard for business
necessity by incorrectly relying on this dictum from Dot hard.
6. Dot hard invalidated a hei ght and wei ght requirenent for
prison guards that disproportionately excluded wonen applicants
and was not proven to be "job-related.” 433 U S. at 332, 97 S

Ct. at 2728. In reaching this conclusion, the Suprene Court

requi red enpl oyer-proof identical to that required in its earlier
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cases: "the enployer nmust neet 'the burden of show ng that any
given requirenent [has] . . . a manifest relationship to the

enpl oynent in question.'" [Id. at 329, 97 S. C. at 2727 (quoting
Giggs, 401 U S at 432, 91 S. . at 854). Although Dothard
follows prior Court cases, the Court added the above-quoted
footnote | anguage upon which plaintiffs rely for their
formul ati on of the business necessity standard. This footnote
formul ati on, however, is contradicted by the broader standard

applied in the Dothard text. Contreras v. Cty of Los Angeles,

656 F.2d 1267, 1279 (9th CGr. 1981) (citing Dothard, 433 U S. at
331-32, 97 S. . at 2727-28).
7. After Dothard, the Suprene Court has explained that the

&iggs and Al benmarle Paper Co. v. Mody standard, rather than the

Dot hard footnote, controls Title VII cases. In New York City

Transit Authority v. Beazer, 440 U S. 568, 99 S. C. 1355, 59 L.

Ed. 2d 587 (1979), the plaintiffs challenged a Transit Authority
("TA") refusal to hire narcotics users, specifically nmethadone
users. The Court stated:

Respondents recogni ze, and the findings of the District
Court establish, that TA' s legitimte enpl oynent goal s of
safety and efficiency require that exclusion of all users of
illegal narcotics, barbiturates, and anphetan nes, and of a
maj ority of all nethadone users. The District Court also
hel d that those goals require the exclusion of all methadone
users fromthe 25% of its positions that are "safety
sensitive.”" Finally, the District Court noted that those
goals are significantly served by--even if they do not
require--TA's rule as it applies to all nethadone users

i ncl udi ng those who are seeking enploynent in nonsafety-
sensitive positions. The record thus denonstrates that TA s
rule bears a "manifest relationship to the enploynment in
guestion.” G&Giggs, 401 U S at 432, 91 S. . at 854. See
Al bemarl e Paper Co. v. Mwody, 422 U S. 405, 95 S. CO. 2362,
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45 L. Ed. 2d 280 (1975).

Id. at 587 n.31, 99 S. C. at 1366 n. 31.

8. In light of Beazer, the Suprenme Court's application of
the enployer's Title VII burden of proof after Dothard not only
follows the standards set forth in Giggs and Al benmarle, but
inplicitly approves enpl oynent practices that significantly
serve, but are neither required by nor necessary to, the
enpl oyer's legitimte business interests. Thus, to denonstrate
busi ness necessity, SEPTA need only show that the 1.5 mle run
conmponent of its physical fitness test bears a nmanifest
relationship to the position of SEPTA transit police officer.

9. Specifically, as the Ninth Grcuit found in Contreras,
this Court finds that "discrimnatory tests are inpermssible
unl ess shown, by professionally accepted nethods, to be
predictive or significantly correlated with inportant el ements of
wor k behavi or that conprise or are relevant to the job or jobs
for which candi dates are being evaluated." 656 F.2d at 1280.

10. |If SEPTA satisfies its burden of persuasion, the United
States may still prevail if it denonstrates that an alternative
enpl oynent practice has | ess disparate inpact and "woul d al so
serve the enployer's legitimate interest in "efficient and

trustworthy wor kmanshi p. Al bemarle, 422 U. S. at 425, 95 S. O
at 2375. That is, the United States may prevail if it
denonstrates that the alternative test would "be equally as
effective as the challenged practice in serving the enployer's

| egiti mate business goals." Watson v. Fort Wrth Bank & Trust
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Co., 487 U.S. 977, 998, 108 S. ¢t. 2777, 2790, 101 L. Ed. 2d 827
(1988).

11. The burdens of proof for alleged acts of discrimnation
occurring prior to Novenber 21, 1991, are those set forth in

Giggs, 401 U. S at 432, 91 S. . at 854, and Wards Cove Packing

Co. v. Atonio, 490 U S. 642, 661, 109 S. C&. 2115, 2127, 104 L.

Ed. 2d 733 (1989). " Under Wards Cove, after the plaintiffs have
made a showi ng of disparate inpact, the burden of production

rat her than the burden of persuasion, shifts to the enployer to
of fer evidence of job-rel atedness and busi ness necessity.

However, the burden of persuasion as to these issues remains with
the plaintiffs. The third prong of the disparate inpact analysis
is still controlled by Al bemarle and Watson. Because the Lanning
cl ass does not include persons who were rejected by SEPTA prior
to 1993, only the United States is seeking relief for persons
rejected by SEPTA prior to Novenber 21, 1991

A. Adverse Inpact of 1.5 Mle Run

12. In disparate inpact cases such as this, statistical
evidence is typically used to establish the adverse inpact of an
enpl oyee sel ection device under Title VII. SEPTA has adm tted
that the disparity between the pass rate for nale and fenmal e
applicants on the 1.5 mle run at all tinmes exceeded 2 or 3

standard devi ati ons as neasured by the fornula set forth in

“"The burdens of proof as articulated in Wards Cove were
| egislatively overruled by Section 105 of the Cvil Rights Act of
1991.
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Hazel wood, 433 U S. at 308, n.14, 97 S. C. at 2742 n.14, and
Cast aneda, 430 U.S. at 496-97 & n.17, 97 S. C. at 1281-82 & n. 17
(hereinafter "Hazelwood fornmula"). Indeed, the disparities
bet ween the pass rates for male and fenmal e applicants for the
total of the years 1991, 1993 and 1996 are very |large —5.56
standard devi ations —indicating severe adverse inpact.

13. These disparities constitute "gross disparities”

sufficient to nmake out a prima facie case of discrimnnation.

Hazel wood, 433 U. S. at 308 n.14, 97 S. C. at 2742 n. 14
(disparities larger than two or three standard devi ations are

generally sufficient to establish a prinma facie case of

discrimnation) (citing Castaneda, 430 U S. at 497 n. 17, 97 S.
Ct. at 1281 n.17); Teansters, 431 U. S at 340 n.20, 97 S. C. at

1857 n. 20.
14. In other words, the disparity did not occur by chance
and there is a specific cause for the disparity, i.e.,

di scri m nati on. See EECC v. Anerican National Bank, 652 F.2d

1176, 1192 (4th Gr. 1981) (the Hazel wood analysis is utilized by
the courts "absolutely to exclude chance as a hypothesis, hence
absolutely to confirmthe legitimacy of an inference of
di scrim nation").

15. Moreover, the p-values relating to the 1991, 1993, and
1996 adm nistrations of the 1.5 mle run are .0001, .0001, and
. 00001 respectively and the p-value relating to the aggregate of
these three admnistrations of the 1.5 mle run is .00001

16. Nunerous courts have accepted that a p-value bel ow .05
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indicates that a difference is statistically significant. See,

e.g., Bouman v. Block, 940 F.2d 1211, 1225-26 & n.1 (9th Cr.

1991); Palmer v. Shultz, 815 F.2d 84, 92 & 96 (D.C. Cir. 1987).

17. Accordingly, the Court concludes that the 1.5 mle run

requi rement of SEPTA's physical fitness test has a severe adverse

i mpact agai nst wonen. *?

B. The Job-Rel at edness and Busi hess Necessity of The 1.5 Mle
Run Conponent of SEPTA's Physical Fitness Test

18. Wth respect to adm ni strations of SEPTA s physi cal
fitness test after Novenmber 21, 1991, the effective date of the
Cvil R ghts Act of 1991, the Court concludes that SEPTA has
establ i shed the job-rel at edness and busi ness necessity of the 12
mnute, 1.5 mle run conponent.

19. Wth respect to the adm nistrations of SEPTA s physi cal
fitness test prior to Novenber 21, 1991, the effective date of
the CGvil R ghts Act of 1991, the Court concludes that the United
States has failed to denobnstrate that the 12 mnute, 1.5 mle run
conmponent of SEPTA's physical fitness is not job-related or not
consi stent with business necessity.

20. In sum the Court concludes that SEPTA's proffered
evidence of validity does establish the job-rel atedness and
busi ness necessity of the 12 mnute, 1.5 mle run requirenent of
SEPTA' s physical fitness test.

21. Studies done post hoc in an attenpt to validate a test

2The Court will address below the United States' chall enge
to the gym based conponents of SEPTA's physical fitness test.
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al ready given and in anticipation of litigation nust be carefully
scrutinized due to a danger of |ack of objectivity. See
Al bemarle, 422 U S. at 433 n.32, 95 S. C. at 2379 n.32.

22. As stated above, the enployer's burden of establishing
the validity of a selection device requires a show ng that the
chal | enged device has a "manifest relationship to the enpl oynent
in question." G&iggs, 401 U.S. at 432, 91 S. . at 854. Proof
that an exam nation is job-rel ated nust be based on a study that
neets "professionally acceptable" standards and procedures.
Al bemarle, 422 U.S. at 431, 95 S. C. at 2378. Specifically, the
Suprene Court has stated that exam nations that have a
significant adverse inpact upon protected groups are
i nperm ssi bl e unl ess shown, by professionally acceptabl e nethods,
to be "predictive of or significantly correlated with inportant
el ements of work behavior which conprise or are relevant to the
job or jobs for which candi dates are being evaluated." [d. at
431, 95 S. . at 2377 (citation omtted).

23. Al though the Suprenme Court has instructed that the

Uniform Guidelines are "entitled to great deference,” id. at

431, 95 S. . at 2378; Giggs, 401 U.S. at 433, 91 S. . at
855, the Court has retreated subsequently fromits strict

adherence to the Uniform GQuidelines. "In Washi ngton v. Davis,

[426 U.S. 229, 96 S. Ct. 2040, 48 L. Ed. 2d 597 (1976),] the
Court concluded that a test shown to successfully predict
performance in police training was justified despite the fact

that neither the test nor the training program had been vali dated
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as predictors of job performance, as required by the guidelines.”
Paul N. Cox, Enploynent Discrimnation q 12.03 (2d ed. 1992)
(citing Washington, 426 U.S. 229).%

In Watson, the Supreme Court explicitly held that "[o]ur
cases nmake it clear that enployers are not required, even when
def endi ng standardi zed or objective tests, to introduce forma
"val idation studies' showi ng that particular criteria predict
actual on-the-job performance.” Watson, 487 U S. at 997, 108 S
Ct. at 2791 (citing Beazer, 440 U S. 568, 99 S. . 1355;

Washi ngton, 426 U. S. 229). 1In light of these nore recent Suprene

Court cases, it is obvious that an enpl oyer's sel ection device
wi Il not necessarily be found to be not job-related or lacking in
busi ness necessity due to the fact that the sel ection device does

not strictly adhere to the Uniform Guidelines. This result

plainly flows fromthe Suprene Court's hol ding that an enpl oyer
need not introduce formal validation studies in support of their
enpl oynent selection tests; if an enpl oyer need not even

i ntroduce a validation study, then surely the enpl oyer need not

conply with every technical requirenent of the Uniform Guidelines

if the enployer decides to introduce formal validation studies.
24. The Suprene Court's recent inclination not to require

formal validation studies in support of enploynment tests is

logical in light of the fact that many industrial psychol ogists

beli eve that the Uniform Guidelines "cannot be satisfied in

Al t hough Davis did not involve Title VIl directly, the
Court applied and interpreted Title VII standards.
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practice and incorporate notions originally viewed by the
psychol ogi sts only as abstract objectives, not as hard and fast
criteria of test validation.” Cox, supra, at § 12.03 (footnote
and citations omtted). |Indeed, both plaintiffs' and defendant's
experts, here, acknow edge that nost enploynent tests can never

be fully reconciled with the Uniform Guidelines, and yet these

sanme tests are considered to be professionally acceptable.
25. In light of the foregoing observations, the Court finds
t hat SEPTA's validation tests do not have to satisfy every

intricate detail of the Uniform Guidelines to be considered

prof essional |y acceptable. Instead, SEPTA nerely has to
denonstrate, by professionally acceptable nethods, that the 1.5
mle run of its physical fitness test is "predictive of or
significantly correlated with inportant elenents of work behavior
whi ch conprise or are relevant to the job or jobs for which

candi dates are being evaluated.” Albemarle, 422 U. S. at 431, 95
S. . at 2377.

26. I n support of the job-rel atedness and busi ness
necessity of the 1.5 mle run conponent of the physical fitness
test, SEPTA has offered Dr. Davis' validation study, the
criterion-related validation studies of Drs. Giffin and Siskin
the study of Dr. Moffatt and the testinony and report of Dr.
Henderson. As will be discussed in greater detail below the
Court finds that this evidence establishes the job-rel atedness
and business necessity of the 1.5 mle run.

27. The Court first rejects plaintiffs' suggestion that
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aerobic capacity is not a required physical ability for a SEPTA
transit police officer. Based on all of the evidence presented
at trial, the Court concludes that the predom nant energy system
utilized by SEPTA transit police officers during the course of
their duties, especially during pursuits, officer backups and

of ficer assists, is aerobic netabolism The Court credits the
testinony of Drs. Mdffatt and Davis that aerobic capacity is the
primary and predom nant source of energy supporting the SEPTA
foot-based transit patrol force. The Court specifically finds
Dr. MArdle's testinony - that anaerobic energy is the

predom nant energy source for SEPTA transit police officers - not
credible; his testinony contradicts the patrol officer testinony
and is inconsistent with the described | engths and durations of

j oggi ng, sprinting, and running activities carried out by SEPTA
patrol officers on a daily basis.

28. The Court finds that Dr. Davis' validation study, which
utilized a construct validity strategy, has sufficient enpirical
support for the aerobic capacity requirenent of 42.5 nlL/kg/ m n.
G ven the frequency of jogging, sprinting, running, stair
clinmbing of considerable heights and ot her such arduous tasks
requi red of SEPTA officers, the aerobic capacity of 42.5
m./kg/ mn was readily justifiable. However, the Court notes that
Dr. Davis did not rely on judgnent alone. Rather, Dr. Davis had
enpirically established in Anne Arundel County that an aerobic
capacity equal to 42.5 nL/kg/ mn predicted successful perfornmance

on a police officer work sanple test.
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29. Dr. Davis' decisionto require 42.5 nL/kg/ m n of
aerobi c capacity was supported both enpirically and by his
consi derabl e experience in devel oping tests for |aw enforcenent
agenci es. For these reasons, the Court finds that Dr. Davis
study, standing alone, net the professional standards for
construct validation and satisfies defendant's burden of
denonstrating job rel atedness and busi ness necessity. As the
SIOP Principles acknow edge:

[j]udgnent is necessary in setting any critical or cutoff
score. A fully defensible enpirical basis for setting a
critical score is seldom if ever, available. The only
justification that can be denanded is that critical scores
be determ ned on the basis of a rationale which may include
such factors as estimated cost-benefit ratio, nunber of

openi ngs and sel ection ratio, success ratio, social policies
of the organization, or judgments as to require know edge,
skill or ability on the job. |If critical scores are used as
a basis for rejecting applicants, their rational or
justification should be made known to the users.

SIOP Principles at 32-22 (enphasis added). Dr. Davis' validation
study satisfies this standard in that it articulates a
justification for using a cutoff score of 42.5 ni/kg/ mn on
SEPTA' s physical fitness test.

30. Plaintiffs argue that Dr. Davis' study cannot be found
to support the job-rel atedness or business necessity of the 1.5
mle run conponent of SEPTA' s physical fitness test because the
study did not satisfy all of the technical requirenents of the

Uniform Guidelines. Wile plaintiffs correctly contend that Dr.

Davi s' study does not satisfy all of the standards of the Uniform

Quidelines, plaintiffs incorrectly conclude that these violations

underm ne the overall validity of Dr. Davis' study. As stated
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above, the Suprenme Court does not require enployers, even when
def endi ng standardi zed or objective tests, to introduce forma
"val i dation studies" showing that particular criteria predict
actual on-the-job performance. Consequently, it is irrelevant
that Dr. Davis may not have strictly conplied with all of the

techni cal standards of the Uniform Guidelines, rather what is

inportant is that Dr. Davis' study neets professionally
accept abl e standards.

31. In light of all of the evidence introduced at trial,
the Court concludes that Dr. Davis' study neets professionally
acceptabl e standards. Dr. Henderson, who is an expert in the
devel opnent of physical abilities tests, specifically testified
that Dr. Davis' study constitutes a proper construct validity
study. Further, an independent review of the evidence
establishes that Dr. Davis' study constitutes a proper construct
validity study. The evidence denonstrates that Dr. Davis' study
identifies essential and critical physical tasks required of
SEPTA transit police officers that require a high aerobic
capacity. In addition, Dr. Davis' study establishes that the 1.5
mle run tests for the trait of aerobic capacity, i.e.,
endurance, stam na and cardi ovascul ar reserve, which is necessary
to the performance of various physical tasks encountered by SEPTA
of ficers.

32. During the trial, plaintiffs' expert, Dr. Zedeck,
criticized Dr. Davis' study for failing to conply with the

Uni form GQui delines in sone instances. However, on cross-
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exam nation, Dr. Zedeck reveal ed that a physical abilities test
he created for the San Francisco Fire Departnent suffered from
many of the sane deficiencies that he found in Dr. Davis' study.
Despite these deficiencies, Dr. Zedeck testified that his study
was properly validated. In essence, Dr. Zedeck inplicitly
conceded, through his adm ssion that his study was properly
val i dated despite its errors, that Dr. Davis' study could be
consi dered properly validated even though that study was not
fully defensible.

33. The Court agrees with Dr. Zedeck's inplicit adm ssion
that Dr. Davis' study can be considered properly validated even
though it is not free fromerrors. Admttedly, validation
studies by their very nature are "difficult, expensive, tine-

consum ng and are rarely, if ever, free of errors.” See O eghorn

V. Herrington, 813 F.2d 992, 996 (9th G r. 1987). Thus, it is

irrelevant that Dr. Davis' study may have errors in |ight of the
fact that psychol ogi cal experts, case |law and the SIOP Principles
all recognize that no studies wll ever be without errors.
I nstead, the nore appropriate question is whether Dr. Davis'
study conports with professionally acceptabl e standards, and the
Court finds that this question can be answered in the
affirmative.

34. As remarked earlier, test validation attenpts to
determ ne whether (and the degree to which) persons who are
selected by a test will be successful perfornmers on the job, and

whet her those who are not sel ected woul d not have been successfu
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performers on the job. Dr. Davis' test achieves this objective.
Plainly, it is nore likely than not that applicants who pass the
1.5 mle run conponent of SEPTA' s physical fitness test will be
successful perforners on the job; whereas, it is highly probable
that those officers who do not pass the 1.5 mle run conponent of
SEPTA's test will not be successful perforners on the job because
they lack the aerobic capacity necessary to fulfill the denmandi ng
obligations of a SEPTA offi cer.

35. In addition to the Court's findings relating to Dr.
Davi s’ study, the Court finds that the continuing validation
studi es of defendant's experts, Drs. Giffin and Siskin, also
denonstrate the job-rel atedness and busi ness necessity of the 1.5
mle run conponent of SEPTA' s physical fitness test.

36. Dr. Siskin, with the assistance of Dr. Giffin,
conduct ed several studies on behalf of SEPTA to determ ne whet her
SEPTA' s requirenent of 42.5 nL/kg/ mn of aerobic capacity
predicted patrol officer performance in the areas of arrests,
including Part | crinmes and overall arrests. Dr. Siskin also was
asked to determ ne whet her SEPTA' s aerobic capacity requirenent
predicted or correlated with the recei pt of commendati ons for
patrol officer activities that concerned "street perfornmnce”
involving arrests. Further, Dr. Siskin tabulated the aerobic
capacity of the SEPTA transit police force and conpared the
aerobi c capacity of the SEPTA transit police force with what he
estimated to be the aerobic capacity of perpetrators of crines

Wi thin the SEPTA transit system
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37. Dr. Siskin found that SEPTA officers with an aerobic
capacity of 42 niL/kg/ mn or higher had statistically significant
hi gher rates of actual arrests with respect to Part | offenses,
hi gher rates of overall arrests and higher Part | arrest rates
when conpared to officers who were bel ow SEPTA' s aerobic capacity
requirement of 42 nL/kg/mn. In sum officers who net or
exceeded SEPTA' s aerobic capacity requirenment nmade nore arrests,
particularly Part | arrests, than those officers who had an
aerobi c capacity bel ow SEPTA's requirenent of 42 niL/kg/m n and
were nore likely to make both Part | arrests and overall arrests
t han those officers below 42 nlL/kg/ m n.

38. Dr. Siskin also determned that a linear relationship
exi sted between aerobic capacity and arrests and arrest rates.
This |inear relationship denonstrates that the higher the aerobic
capacity of the officer, the higher the officer's arrest rate,
nunber of Part | arrests and overall arrests. These findings
were statistically significant at |less than .05 and in nmany cases
| ess than .001, thus neeting the significance requirenents (.05)

of the Uniform CGuidelines.

39. Dr. Siskin also found that the |ikelihood of receiving
a commendation for "street" patrol officer performance was
statistically significantly higher if the officers' aerobic
capacity net or exceeded 42 niL/kg/mn. Dr. Siskin reviewed 207
commendati ons that were awarded for the period of 1994 through
1996 and found that 96% of the commendations went to officers who

had an aerobic capacity greater than 42 nlL/kg/ mn; these officers
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had an average aerobic capacity of 46 nL/kg/mn. Further, 198 of
t he commendati ons studied involved an arrest with 116 havi ng an
explicit reference in the commendati on docunent to a foot
pursuit, use of force or other physical exertion.

40. Dr. Siskin's testinony further established that, when
conparing officers who were always at 42 ni/kg/mn or over to
of ficers who were al ways under 42 nL/kg/m n, the higher aerobic
capacity group had a 57.1% "arrest rate" advantage in the nore
serious Part | crimes and 28% greater arrest rate for all
offenses. Dr. Siskin's data al so showed that officers always at
42 nL/ kg/ mn or above nade three tines (151% the actual nunber
of Part | arrests and 75% nore actual overall arrests when
conpared to officers who never net the 42 nl/kg/ m n standard.

41. Plaintiffs challenge the reliability of Dr. Siskin's

studies by noting that certain "contaminating factors" *

may have
affected the results of these studies. Notw thstanding
plaintiffs' contentions, the Court finds that Dr. Siskin credibly
addressed plaintiffs' concerns about the alleged contam nating
factors, including age, tenure and | earning, by controlling for
rank and assignnment. Dr. Siskin did this through a "regression

anal ysi s" that adjusted for zone, shift and rank. The regression

analysis allows the Court to conpare officers who are simlarly

YA contaminating factor can be described sinply as a factor
that possibly affects the results of an observed statistical
relationship. Plaintiffs raised the issue of contam nating
factors in order to create doubt as to whether the statistical
rel ati onshi ps observed by Dr. Siskin were accurate.
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situated with respect to their assignnents.

42. The regression analysis showed that the differences
bet ween the officers who achieved 42 ni/kg/ m n or higher versus
the officers who never nmet 42 niL/kg/mn was still statistically
significant in the nunber of Part | arrests nmade, the arrest rate
for Part |I crimes and the arrest rates for all crinmes, conparing
of ficers of the same rank who were assigned to the sane zone and
tour. Specifically, after the regression analysis was run, Dr.
Siskin's data showed: a 14% advantage in the overall arrest rate
for officers at or above 42 niL/kg/mn and a 32% arrest rate
advantage for officers at or above 42 nL/kg/mn for Part |
crimes, as well as a significant difference in the nunber of Part
| arrests nmade by officers neeting or exceeding SEPTA s aerobic
capacity standard.

43. Dr. Siskin's testinony also established that rotating
of ficers through different beats would have no effect on his
concl usi ons because beat assignnents are not correlated to an
of ficer's aerobic capacity.

44, Dr. Siskin's testinony al so established that beat
assignnents are sinply random "noi se" that obscures and | owers
t he observed correlation coefficients and statistical
significance. Notw thstanding this noise, all of Dr. Siskin's
studies were statistically significant at either |l ess than the
.05 level or less than the .01 level, and in many instances |ess
than the .001 level. Dr. Siskin testified that running a partia

correlation for beat assignnents would have only raised the
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correlation and the |level of statistical significance.

45. Dr. Siskin explained that randomerrors in nmeasurenent
or errors in the data can be considered the sane as random noi se,
that is, Dr. Siskin testified that there was no reason to believe
that these types of errors - neasurenent, data and attribution
errors - wll favor either a high aerobic capacity group or |ow
aerobi c capacity group; hence, they are randomw th respect to
aerobi c capacity and act as random noi se. |In essence, they have
no effect on the observed statistical relationships.

46. The testinony of Dr. Siskin showed that random noi se
woul d only suppress correlations once a significant rel ationship
bet ween aerobic capacity and the arrest paraneters has been
observed. Random noi se or randomerrors cannot create a
statistical relationship; indeed, such randomess only masks such
a relationship. Dr. Siskin further explained that once a
correlation is observed and adjustnents are nmade for random noi se
or error, the statistical corrections will raise the correl ation.
Consequently, Dr. Siskin found that the observed correlations in
this case were an underestimation of the true relationship
bet ween sati sfyi ng SEPTA' s aerobic capacity requirenent and
making Part | arrests, overall arrests and arrest rates.

47. Dr. Siskin's testinony denonstrated that while
corrections for random noi se would "clearly increase the
correlations" so that the estimates of the correlations that he
obtai ned were actually too low, he did not nmake these corrections

because the best neasure of practical significance is found
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t hrough regressi on anal ysis and expectancy tables, which estinmate
the effect of neeting SEPTA s aerobic capacity standard (42
nm./kg/mn) relative to not neeting SEPTA' s standard. More
significantly, these estimtes are unaffected by random noi se.

48. The inport of Dr. Siskin's testinony was that once a
rel ati onshi p between aerobic capacity and arrest and arrest rates
was found in the data, any controls for random noi se, neasurenent
errors or any other factors randomw th respect to an officer's
aerobi c capacity |level would only have raised the correl ati on and
i ncreased the statistical significance which was already at |ess
than .05 and less than .01 | evels.

49. In sum the evidence establishes that there exists a
statistically significant correlation between the 1.5 mle run
conponent of SEPTA's physical fitness test and SEPTA s objective
nmeasures of job performance, such as arrest rates, arrests and
comrendations, and inportantly, this evidence was never refuted
by plaintiffs.

50. Plaintiffs, however, argue that Dr. Siskin's studies
cannot support the job-rel atedness or busi ness necessity of the
1.5 mle run conponent of SEPTA' s physical fitness test because
t he observed correl ation coefficients do not exceed + .30 on the

of fi cer basis. See Hanmer v. City of Atlanta, 872 F.2d 1521,

1525-26 (11th Gr. 1989); D ckerson v. United States Steel Corp.,

472 F. Supp. 1304 (E.D. Pa. 1978). Plaintiffs' argunent,
however, proceeds on the faulty assunption that practical

signi ficance can only be neasured by correl ation coefficients and
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that these correlation coefficients nust exceed + .30 to have any
| egal effect. As will be explained, the case | aw does not
mandat e that practical significance nust be shown only by
correlation coefficients, and nore inportantly, industrial and
organi zati onal psychol ogi sts recogni ze that practica

significance may be nore properly denonstrated by exam ni ng
regressi on anal yses and expectancy tabl es.

51. Dr. Siskin testified that the best indicator of the
practical significance of aerobic capacity is determ ned through
regression analysis which explicitly neasures the expected gain
in arrests resulting fromthe aerobic capacity standard of 42
nm./kg/mn. Dr. Siskin denonstrated through a regression analysis
t hat SEPTA coul d have achi eved 470 additional overall arrests —
70 of which were Part | arrests for serious crines for the period
of 1991 through 1996. '* These findings reflect a 10%increase in
Part | arrests and a 4% increase in the overall arrest rate. The
practical significance analysis included a regression that took
into account all relevant variables, including rank, zone, tour
and unfounded incidents, and also controlled for special units.
Dr. Siskin testified that taking these variables into account,
the statistical relationship and predictive nature of aerobic
capacity remained the sanme, thus denonstrating that neeting

SEPTA' s aerobic capacity standard of 42 nlL/kg/ mn consistently

*Dr. Siskin found that SEPTA coul d expect a half percent
increase in Part | arrests for every increase in nL/kg/ mn of
aerobi c capacity and that such an effect was |inear.
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predi cted higher Part | arrests and higher arrest rates for al
crimes and Part | crinmes for officers who nmaintained higher

| evel s of aerobic capacity when conpared to those officers that
failed to neet SEPTA s aerobic capacity standard of 42 nL/kg/ m n.

52. The Court agrees with Dr. Siskin that the correlation
coefficient' issue is in some sense a "red herring" because an
exam nation of the correlation coefficients does not necessarily
explain the practical inpact of SEPTA s aerobic capacity
requirenent. By looking at the correlation coefficients, the
Court cannot properly determ ne how the SEPTA Transit Police
Department woul d benefit fromhaving all of its officers have an
aerobi c capacity of 42 nL/kg/mn or better. However, by | ooking
at Dr. Siskin's regression analysis, the practical significance
can be nore readily ascertai ned.

53. In support of his contention that the Court should not
| ook at correlation coefficients to determ ne the practi cal
significance of the observed correl ati ons between the running
test and job performance at SEPTA, Dr. Siskin stated that it is
wel | known and can be proven mathematically that if you are
measuring the utility of tests, correlation coefficients are an
i nappropriate neasure. Additionally, Dr. Henderson, a well -
qualified expert in tests and neasurenents for police and fire
organi zations, indicated that the commonly held view of

psychonetricians is that the correlation coefficient statistic

%Sinply stated, a correlation coefficient establishes the
degree of a correlation.
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has no neaning in terns of practical significance.

54. The Court has also reviewed the SIOP Principles and
notes that this authoritative treatise makes it clear that
correlation coefficients are not the only manner by which
practical significance can be determ ned. |ndeed, the SIOP
Principles specifically provide that the use of the slope of the
regression |line or expectancy tables may be the preferred nethods
in order to determ ne the practical significance of the test at
i ssue. Indeed, the SIOP Principles specifically recomend the
nmet hod of determ ning practical significance that SEPTA has
utilized in this case:

The anal ysis shoul d provide information about the strength

of the relationship, usually a coefficient of correlation.

O her nethods (such as the slope of the regression line,

expectancy tables, or the percentage of m sclassifications)

are acceptable and nay be preferable in many situations.

The anal ysis should also give informati on about the nature
of the relationship and how it mght be used in prediction.

SIOP Principles at 15 (enphasis added).

55. Based on these foregoi ng observati ons regarding
practical significance, the Court concludes that correl ation
coefficients are not the appropriate nethod to determ ne the
practical significance of SEPTA's aerobic capacity standard. The
proper nethod, in this case, is to use Dr. Siskin's regression
analysis that will estimate the expected gain in arrests if
of ficers bel ow 42 nL/kg/ m n mai ntai ned an aerobic capacity of 42
m./kg/ mn during the tinme period in question. |In this regard,
mai nt ai ni ng such a standard woul d have resulted in a 10% i ncrease

in Part | arrests - an additional 70 Part | arrests - and in a 4%
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increase in overall arrests - approximtely 470 additi onal
arrests.

56. This Court is not unm ndful of the significance of the
addi tional 470 overall arrests and additional 70 Part | arrests
that would be obtained if SEPTA's less-fit officers net SEPTA' s
aerobi c capacity standard. For nmany of the 470 additi onal
arrests, there would be fewer crimnals in the SEPTA transit
systemleft to prey on and victim ze the riding public.

Signi ficant gains in apprehensions and deterrence such as those
denonstrated here are to be encouraged and supported by the
federal courts. The Court sinply wll not condone dilution of
readi |y obtainable physical abilities standards that serve to
protect the public safety in order to allow unfit candi dat es,
whet her they are male or female, to becone SEPTA transit police
of ficers.

57. Assum ng that SEPTA nust denonstrate practica
significance through correlation coefficients as a matter of |aw,
whi ch the Court does not hold, the Court rejects plaintiffs’
assertion that SEPTA has not net its burden of neeting "job-
rel atedness” and "busi ness necessity" because the correl ation
coefficients presented in support of Dr. Siskin's study are

"low." The Court first notes that the Uniform Guidelines only

require that the correlations be statistically significant. In
this case, each correlation reported by SEPTA was statistically
significant at the less than .05 level or less than the .01 | evel

of statistical significance, and thus are well within the |evel
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of significance required by the Uniform Guidelines. |Indeed,
plaintiffs' expert, Dr. Zedeck, admtted that defendant's
correlations are statistically significant, especially with
respect to the predictive relationship of aerobic capacity and
meki ng Part | arrests.

58. Defendant's correlation coefficients are adequate to
denmonstrate practical significance. Dr. Zedeck testified that he
woul d 1 ook to the officer basis data to determ ne whet her
plaintiffs have denonstrated practical significance. Applying
the officer basis, Dr. Siskin observed a correlation of + .22,
whi ch was uncorrected for restriction in range. However, if the
of ficer basis correlation coefficient was corrected for
restriction of range, it would reach the nmagnitude of + .33. See

Bernard v. Gulf Gl Corp., 890 F.2d 735 (5th Cr. 1989) (.22

uncorrected correlation coefficient sufficient to denonstrate job

rel at edness and business necessity); Comobnwealth of Pennsylvania

V. ONeill, 465 F. Supp. 451, 461, 464-65 (E.D. Pa. 1979)

(corrected correlation coefficient of .268 sufficient in police
officer case). This + .33 correlation coefficient satisfies the
+ .30 standard that plaintiffs suggest has to be satisfied in
order to show practical significance. Thus, SEPTA has satisfied
plaintiffs' absolute standard of practical significance.

59. Using the test event basis of Dr. Siskin's studies, the
correl ati ons between neeting SEPTA' s aerobic capacity standard
and increased |levels of Part | arrests and higher arrest rates

for serious crines was + .12. Although this correlation is bel ow
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+ .30, the Court still finds it sufficient to establish practical

significance in light of the Uniform Guidelines understanding

that "there are no mnimumcorrelation coefficients applicable to
all enploynent situations” and in light of Dr. Siskin's testinony
that a |ow correlation coefficient nust be expected due to the
fact that his studies dealt with | ow nunbers, such as nunber of

officers and nunber of test events.! See Bernard, 890 F.2d 735

(recogni zing that Suprene Court precedent does not require a
m ni mum cutof f point for correlation coefficients, the court
declines to establish bright line cutoff point for correlation
coefficient).

60. Uilizing either a correlation coefficient analysis or
a regression analysis and expectancy tables, the Court finds that
Dr. Siskin's studies have nore than anply denonstrated practica
significance. Consequently, SEPTA has nmet its burden in
denonstrating that its aerobic capacity test is "predictive of or
significantly correlated with inportant elenents of work behavior
whi ch conprise or are relevant to the job" of SEPTA transit
police officer. Contreras, 656 F.2d at 1283. Thus, the Court
finds that SEPTA, through Drs. Siskin's and Giffin's studies,
has established the job-rel at edness and busi ness necessity of its
aerobi c capacity requirenent.

61. The Court also concludes that SEPTA's "perpetrator

YDr. Siskin also opined that this correlation was quite
strong in light of the fact that he was dealing with such | ow
nunbers in terns of nunber officers and test events.
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anal ysi s" supports its aerobic capacity requirenent. This
anal ysi s denonstrates that the perpetrator population is
approxi mtely 26 years of age and nmi ntains an average aerobic
capacity of 47-48 nL/ kg/ m n.

62. It is obvious to this Court that SEPTA transit police
officers are frequently required to pursue young nale
perpetrators that, on average, nmaintain a high |evel of aerobic
capacity. Dr. Siskin's study of the perpetrator popul ation
establ i shed that the nean aerobic capacity of the officers
recei ving conmendati ons was 46.6 nL/kg/ mn and that the nean
aerobi c capacity of the officers arresting the perpetrators was
46.8 nL/kg/mn. |In essence, the perpetrators with high |evels of
aerobi c capacity were being arrested by SEPTA officers with high
| evel s of aerobic capacity, thus | ending weight to SEPTA' s
argunent that aerobic capacity is required of SEPTA officers in
order to perform successfully on the job.

63. The link between higher |evels of aerobic capacity and
apprehensi on of perpetrators is clear to the Court. Further, the
plaintiffs' conplaints about the perpetrator study, i.e.,
unsupported inquiries as to purported potential drug and al cohol
use by crimnals, is dismssed by this Court. This spurious
chal | enge was nere speculation and fails to neet the | ega
requirenents to denonstrate statistically that the inferences
drawn from defendant's perpetrator studies are incorrect.

64. The Court also rejects plaintiffs' argunent that the

perpetrator analysis is irrelevant because it assunmes that police
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work is an "athletic contest." In essence, plaintiffs argue that
the perpetrator analysis is flawed because it does not
denonstrate that officers with high aerobic capacity are needed
to arrest perpetrators with high |evels of aerobic capacity. The
Court rejects this criticismas contrary to plain conmopn sense.
Al t hough the perpetrator analysis shows that SEPTA officers on
average have a | ower aerobic capacity than the perpetrators
arrested for Part | crinmes, this sane anal ysis shows that the
SEPTA of ficers who made these arrests have a high | evel of
aerobi c capacity, thus establishing that SEPTA officers wth high
aerobi c capacity make nore arrests than officers with | ow aerobic
capacity.

65. Moreover, to the extent that potential perpetrators in
t he SEPTA system have high | evels of aerobic capacity, the Court
finds that it would be hel pful to the successful performance of a
SEPTA police officer if the officer also had a high | evel of
aerobic capacity. Although SEPTA officers can use other nethods
to make an arrest, such as negotiation, officer backup, display
of weapon, etc., many situations wll arise whereby a SEPTA
officer wwll have to use his aerobic capacity to successfully
effectuate an arrest or perform another aspect of his job against
a perpetrator who has a high aerobic capacity; therefore, it is
beyond cavil that SEPTA officers, if possible, should be as

physically fit as, if not nore fit, than the perpetrators. '

Bpuring trial, plaintiffs suggested that SEPTA's physi cal
fitness test may not be job-related or consistent wth business
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Consequently, the Court finds that the perpetrator analysis
supports SEPTA' s argunent that its aerobic capacity requirenent
is job-related and consistent with business necessity.

66. To the extent that plaintiffs claimthat the
statistical analyses offered by SEPTA did not control for various
factors and that all the potential variables were not exam ned,
the Court rejects this argunent and finds that the rel evant and
probative variables were controlled for by SEPTA. Furthernore,
no statistical study has been offered by plaintiffs that refutes
SEPTA's statistical evidence. The plaintiffs have not
denmonstrated that any of the clainmed variables or factors that
t hey assert should have been studi ed woul d have nmade any
significant difference in the outcone of SEPTA s studies.

Moreover, it is not perm ssible or appropriate for a party to

necessity due to the fact that physical fitness was only one
trait required of SEPTA officers. The Court, however, rejects
this argunent on its face. Wiile it may be true that physica
fitness is only one trait or ability required of SEPTA officers,
it is atrait or ability that it necessary for and critical to

t he successful performance of the job, and thus SEPTA shoul d be
able to test for such a trait. To suggest otherw se, one woul d
have to ignore common sense and reality. Taking plaintiffs'
argunent to its | ogical conclusion, an enpl oyer woul d never be
able to test for a particular trait or ability whenever the

enpl oynent position required nany traits or abilities. O
course, Title VIl does not inpose this prohibition on enployers,
and plaintiffs are wong to insinuate that it should. |If the
position of SEPTA transit police officer requires other abilities
such as negotiation skills (which the Court finds that it
probably does), then SEPTA should also be permtted to test for
these skills, instead of being precluded fromtesting for
physical fitness as plaintiffs suggest. Thus, to the extent
plaintiffs insinuate that SEPTA cannot test for physical
abilities because SEPTA officers rely on other skills or
abilities to successfully performtheir job, the Court rejects
this argunent.
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chal |l enge a regression analysis wthout proving that the omtted

factors woul d have nade a significant difference. See Bazenvore

v. Friday, 478 U. S. 385, 404 106 S.Ct. 3000, 3010 (1986); Sobel
V. Yeshiva University, 839 F.2d 18 (2nd G r. 1988); EEQCC v.

General Tel ephone Co. of Northwest, Inc., 885 F.2d 575 (9th Gr.

1989) .

67. Since Bazenore, courts have held that nore is required
than sinply pointing out "potential” flaws in a proponent's
statistical analysis in order to rebut the inferences raised by
the statistics. A party opposing statistics nust do nore than
sinmply chall enge a proponent's regression studies on the
specul ative basis that the results m ght have been different if

sone unaccounted factor had been incl uded. See Rossini v. Qgilvy

& Mather, Inc., 798 F.2d 590, 604 (2nd Cir. 1986). The burden is

on the chall enger to show how the alleged flaws biased the

result. See General Tel ephone, 885 F.2d 575. Here, plaintiffs

have not net that burden, rather they have nerely specul ated as
to uncontrolled variables that "may" have affected the results.

68. In contrast, the Court finds that SEPTA controlled for
rank, tour, zone and unfounded incidents, as well for special
units, nore than adequately addressing the variables that could
have i nfluenced the outcone of any of the studies perfornmed by
Dr. Siskin

69. Plaintiffs also question the appropriateness of using
arrests, arrests rates and commendations as criterion neasures.

The Court, however, finds that SEPTA's use of these arrest
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criteria and comendations is reasonable and that these criteria
are objective criteria upon which Dr. Siskin can properly base
his criterion-related validity studies. Indeed, Dr. Henderson
testified there is anple support for the use of these criteria
fromthe Law Enforcenment Assistant Adm nistration studies and

Chi cago Police Departnent studies which have identified certain
objective "crinme fighting" criteria; the crime fighting criteria
i ncl ude m sdeneanor arrests, felony arrests, commendations, court
cases and conviction rates. Here, the Court finds that SEPTA s
use of three of these objective criteria satisfies the

requirenents of the Uniform Guidelines on the selection of

criteria for use in criterion-related validity studies. See 29
CF.R 8 1607.14(B)(3) ("certain criteria my be used w thout a
full job analysis if the user can show the inportance of the
criteria to the particular enploynent context"”). Additionally,
the Court notes that certain wi tnesses —Chief Evans, Captain
Harol d, Inspector Pryor of the Phil adel phia Police Departnent and
Chief McDevitt fromthe Washington D.C. Metropolitan Area Transit
Authority —all testified that arrests are a critical job task
and a valid nmeasure of officer perfornmance.

70. Furthernore, although plaintiffs propose that SEPTA
shoul d have used performance eval uations as criterion neasures,

nothing in the case law, the Uniform Guidelines or the SIOP

Princi pl es preclude SEPTA from using objective criteria over
potentially biased and subjective evaluations. |In addition, the

Court finds that SEPTA' s choice of three of the crinme fighting
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criteria nore than adequately supports its validity studies.

Mor eover, the Court notes that no performance eval uati ons exi st
for SEPTA transit patrol officers and that supervisors were
evaluated only on their admnistrative skills. Therefore,
performance evaluations in this case are non-existent, and thus
irrel evant.

71. The Court also credits Lt. Maslin's testinony that the
daily control log - a docunent that was used as an underlying
data source for Dr. Siskin's studies - was highly reliable and
that plaintiffs have not offered any evidence that woul d
discredit his testinmony. Likewse, the Court finds that the
plaintiffs have not denonstrated that the data supporting the
perpetrator analysis was flawed in any manner. Further, Dr.
Siskin testified that the daily control |og was crossed-checked
wi th actual incident reports and that no significant differences
wer e observed and that no bias was found in the data. In sum
the Court finds that the plaintiffs' challenges to the data are
specul ative at best.

72. Defendant also offered Dr. Mdffatt's studies to support
t he job-rel atedness and busi ness necessity of its aerobic
capacity requirenment of 42.5 nL/mn/kg. After reviewng Dr.
Mffatt's studies and his testinony, the Court finds that Dr.
Moffatt's studi es denonstrate that an aerobic capacity |evel of
| ess than 45 nL/kg/mn resulted in a significant decrenent in
upper body strength after an officer undertook a .35 mle run at

a pace consistent wth responding to an officer assist call.
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Conversely, Dr. Mdffatt's studies showed that individuals with an
aerobi c capacity of 45 nL/kg/mn or above only suffered a 5% to
10% decrenent in upper body strength after a .35 mle paced run
simul ating an officer assist call.

73. Because an officer who arrives at the scene of an
of ficer assist call nust be prepared to engage in arduous
activities, such as the apprehension of a resisting perpetrator,
crowd control or conbative situations, the officer nust possess a
sufficient energy reserve upon arrival. 1In light of Dr.
Moffatt's study, it is plain that SEPTA officers with an aerobic
capacity of less than 45 ni/kg/ mn would be | ess able to engage
in conbative situations after the officer has engaged in a paced
run than those officers who possess an aerobic capacity of 45
m./ kg/ m n or greater.

74. Consequently, the Court finds that Dr. Mffatt's
studi es denonstrate the manifest rel ationship of aerobic capacity
to the critical and inportant duties of a SEPTA transit police
officer, i.e., the ability to provide officer assistance on foot
incritical and potentially |life-threatening situations.

75. In summary, the Court concludes that the overwhel m ng
enpirical evidence denonstrates that neeting or exceedi ng SEPTA s
aerobi c capacity standard translates into increased | evels of
Part | arrests, increased Part | arrest rates and generally a
hi gher proficiency for critical tasks such as pursuits, officer
backups and officer assists.

76. The Court is inpressed with the convergence of evidence

147



that the commendation studies, award studies, perpetrator studies
and arrest studies have in denonstrating the predictive and
useful relationship between SEPTA' s aerobic capacity requirenent
and increasing levels of arrest performance on the job. Based on
the evidence admitted at trial, the Court finds that aerobic
capacity predicts and correlates with arrests, which is a
critical and inportant task of SEPTA transit police officers.
| ndi sput ably, SEPTA's aerobic capacity requirenent bears a
mani fest relationship to the position of a SEPTA transit police
of ficer. Therefore, SEPTA has net its burden of establishing the
] ob rel atedness and busi ness necessity of its aerobic capacity
standard. *°

77. Before considering whether plaintiffs have established
that alternative selection devices exist which would equally
serve SEPTA' s busi ness goal of having a police officer workforce
capabl e of perform ng the physical requirenents of the job and
that such alternatives would have either no adverse i npact
agai nst fermal e applicants or | ess adverse inpact than SEPTA' s
physical fitness test at issue in this case, the Court wll
address plaintiffs' broader-based argunents attacking the
busi ness necessity and job-rel atedness of the 1.5 mle run of

SEPTA' s physical fitness test.

YWth respect to the adnministrations of SEPTA's physi cal
fitness test prior to Novenber 21, 1991, the effective date of
the CGvil R ghts Act of 1991, the Court concludes that the United
States has failed to denonstrate that the 12 mnute, 1.5 mle run
conmponent of SEPTA's physical fitness is not job-related or not
consi stent with business necessity.
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78. Throughout the course of the trial, plaintiffs argued
t hat because sone incunbents have occasionally failed SEPTA s
aerobi c capacity test or sone aspect of the nuscular strength and
endurance test, SEPTA' s physical fitness standards nust be
invalid. Essentially, plaintiffs argue that an enpl oyer can
never raise standards through its applicant testing if, in fact,
sonme i ncunbents are unable to achieve those standards. Even
| eaving aside the coll ective bargai ning agreenent issue, this
Court will not accept the proposition that enployers are
restricted fromraising standards and that they are bound in
their hiring by the |level of performance of its incunbent work
force.

79. In 1991, it was SEPTA's m ssion to inprove the physical
ability level of its force to conbat crine nore effectively.
SEPTA managenent had observed that its Transit Police Departnent
was not effectively preventing or conbatting crine due in part to
its officers' |ow | evel of physical fitness. Thus, SEPTA deci ded
to increase the fitness of its workforce by inplenenting
applicant and i ncunbent physical fitness testing. The Court
finds SEPTA's goal |audable and appropriate given the evidence of
the high crinme rate in the SEPTA systemin the |late 1980s and
early 1990s; indeed, enployers such as SEPTA shoul d be encouraged
to inprove the efficiency of its workforce, especially where
public safety is inplicated by the particular job as it is with
SEPTA. Thus, if enployers wish to inprove the effectiveness and

efficiency of their incunbent workforce, these enployers cannot
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be bound by the performance of their incunbent enployees.

80. Dr. Zedeck, plaintiffs' expert, agreed that there are
many | evels of performance in a work force that range from poor
to outstanding and that an enployer may use an applicant test to
enhance perfornmance above sinply satisfactory. Indeed, a valid
test can set a cutoff score above the average performer or even
above the highest incunbent performer. Dr. Zedeck agreed that
SEPTA's inability to enforce its incunbent fitness programdid
not invalidate its aerobic capacity test. SEPTA's expert, Dr.
Henderson, also testified that incunbent failures are irrelevant
to the validity of a test devel oped as a sel ection device.

81. The Court finds plaintiffs' argument concerning
i ncunbent failures wholly unpersuasive. The |ogical absurdity of
this argunent is that no enployer could ever raise standards
Wi thout firing its entire incunbent work force. There exist a
myriad of reasons why an enployer may retain i ncunbents while
usi ng selection devices to raise the standards of performance of
recently hired enployees. The Court finds that in this case, the
dramati c change in the aerobic capacity of SEPTA's transit
officers is an exanple of how performance nmay be raised through
applicant testing.? Consequently, the Court rejects plaintiffs’
i ncunbent officer argunent.

82. Plaintiffs further argue that SEPTA' s aerobic capacity

To the credit of SEPTA's transit police officers, despite
the inability of the departnent to discipline incunbents who fail
to neet their goals or standards, 84% of SEPTA s pre-physical
testing hires have nmet SEPTA s standards.
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requi renent has no job-relatedness and is not consistent with
busi ness necessity because SEPTA is not unique as a foot-based
force. In essence, plaintiffs seemto argue that SEPTA cannot
use its aerobic capacity requirenent to select applicants because
ot her organi zations, which allegedly are simlar in terns of job
responsi bilities, do not have such a requirenent. This argunent
m sses the mark and has no rel evance to the job-rel atedness and
busi ness necessity of SEPTA's aerobic capacity requirenent.
SEPTA' s aerobic capacity requirenent cannot be said to be |acking
in job-rel atedness or business necessity sinply because other |aw
enforcenent agencies fail to use such an aerobic capacity
requirenent. |If the Court were to credit plaintiffs' argunent,
t hen no enpl oyer could ever use a selection device that was
greater than or different than those sel ection devices being used
by other |ike enployers. This result is not required by Title
VII and would, in application, prevent enployers frominproving
the performance of its workforce. |In addition, plaintiffs have
not offered any evidence establishing that these other |aw
enforcenent agencies are performng better than or even as well
as SEPTA's police force. Thus, the Court rejects this argunent.
83. Plaintiffs further contend that SEPTA s aerobic
capacity requirenment is neither job-related nor consistent with
busi ness necessity because the Phil adel phia Police Departnent
responds to "a substantial portion of the crinme on the SEPTA
subway and el evated system (20-36% " and because the Phil adel phi a

Pol i ce Departnment handl es nore crine than SEPTA does on a daily
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basis. The Court, however, is hard-pressed to understand how
these statistics denonstrate the |ack of job-rel atedness and

busi ness necessity of SEPTA' s aerobic capacity requirenent. The
Phi | adel phia Police Departnent cannot be said to have a force
that perforns better than or as well as SEPTA's force nerely
because they respond to crinme on SEPTA s property and handl e nore
crime than SEPTA on a daily basis, especially in light of the
fact that the Phil adel phia Police Departnent is substantially

| arger than SEPTA in terns of the nunber of officers enpl oyed by
t hese | aw enforcenent agencies - SEPTA enpl oys approxi mately 300
police officers as conpared to the 5,800 officers enpl oyed by the
Phi | adel phia Police Departnent (nearly twenty tinmes the size of
SEPTA). Thus, the Court rejects this argunent as well.

C. Aternative Selection Devices

84. Having found that SEPTA' s physical fitness test is job-
rel ated and consistent with business necessity, the burden shifts
to the plaintiffs (or remains, as would be the case prior to
Novenber 26, 1991) to establish that alternative sel ection
devi ces exi st which would equally serve SEPTA s busi ness goal of
having a police officer workforce capable of perform ng the
physi cal requirenments of the job and that such alternatives would
have either no adverse inpact against fermal e applicants or |ess
adverse inpact than SEPTA' s physical fitness test at issue in
this case.

85. As an initial matter, the Court finds that Dr.

McArdl e's proposed alternative test, which has different absolute
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standards for nen and wonen, is not prohibited by Section 106 of
the Gvil R ghts Act of 1991 which provides:

(1) It shall be an unlawful enploynent practice for a

respondent, in connection with the selection of referral of

applicants or candi dates for enploynent or pronotion, to
adj ust the scores of, use different cutoff scores for, or
otherwi se alter the results of, enploynent related tests on

t he basis of race, color, religion, sex or national origin.
42 U.S.C. § 2000e-2(1).

86. The Court concludes that Dr. MArdle' s proposed test
does not apply different cutoff scores on the basis of gender
within the nmeaning of Section 106. Rather, the test applies the
same cutoff scores in ternms of requiring the sane | evel of
relative fitness for every candidate. Once that fitness level is
determ ned, the scores are not adjusted or altered in any way.

87. Section 106 "intends only to ban the discrimnatory

adj ustnent of test scores or cutoffs.” 137 Cong. Rec. H9547
(daily ed. Nov. 7, 1991) (statenent of Rep. Hyde); see also id.

("race normng or any other discrimnatory adjustnent of scores
or cutoff points of any enploynent related test is illegal"); id.
at S15476 (daily ed. Oct. 30, 1991) (statenent of Sen. Dole).
Thus, Section 106 was designed to prevent the arbitrary
alteration of test scores or the use of different cutoff scores
based on nothing nore than the fact that certain groups do not
score as well on a test.

88. The physical fitness test recomended by Dr. MArdl e,
in contrast, neither "adjusts" scores nor applies different

cutof fs solely because certain groups do not score as well on the
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test. Rather, the proposed test takes into account inmutable
physi ol ogi cal characteristics wdely recognized in the scientific
communi ty, and uses those characteristics to eval uate each

candi date's rel ative physical fitness - relative to other nenbers
of the sane gender. Wen Congress enacted Section 106, it
indicated that "[a]pplicants and workers of all races, ethnic
groups, and genders have the right to a |level playing field and
to selection based on nerit." 137 Cong. Rec. H9529 (daily ed.
Nov. 7, 1991) (statenent of Rep. Edwards).

89. The only case in which this specific issue has been

deci ded, Powell v. Reno, Givil Action No. 96-2743 (D.C. July 24,
1997), rejected SEPTA' s precise argunent. In Powell, the
plaintiff challenged his termnation fromthe FBlI, which was
based on his failure to pass the physical fitness requirenents of
the FBI's training Acadeny at Quantico, Virginia. The Acadeny
had different passing scores for nen and wonen. The plaintiff

al l eged that these different passing scores violated Title VII by
di scrimnating against himon the basis of his sex. In
sustaining the use of different physical fitness neasures for

mal es and fenal es, the court stated:

Title VI1 allows enployers to nmake distinctions based
on undeni abl e physical differences between nen and wonen.

Basi ¢ physi ol ogi cal differences, such as discrepancies in
upper body strength and size, result in males and fenal es of
simlar fitness levels performng differently on physical
fitness tests. Conparing nen agai nst nen and wonen agai nst
wonen, the FBI's physical fitness standards appropriately
take these differences into account. Accordingly, the
requirenments for males co-exist with conparable requirenents
for females.

154



Powel |, slip op., at 6-7 (citation omtted).
90. Powell is consistent with other cases in which courts
have uphel d overall fitness requirenents that contain gender

di f f erences. See CGerdomyv. Continental Airlines, Inc., 692 F.2d

602, 606 (9th G r. 1982) (en banc) (collecting cases) ("[s]everal
courts have simlarly upheld physiologically based policies which
set a higher maxi num wei ght for nen than for wonen of the sane
height"). D fferent weight requirenments are valid as long as "no
significantly greater burden of conpliance was inposed on either
sex; that is the key consideration.” See id. (citations

omtted); see also United States v. City of Wchita Falls, 704 F.

Supp. 709, 714, 715 n.4 (N.D. Tex. 1988)

91. Accordingly, this Court concludes that Section 106 of
the Gvil R ghts Act of 1991 does not prohibit the use of
di fferent passing scores on a physical fitness test based on the
wel | - est abl i shed, imutabl e physiological differences between nen
and wonen and that therefore Dr. MArdle' s proposed alternative
test does not violate Section 106.

92. Although the Court finds that Dr. MArdle's proposed
alternative test does not violate Section 106, the Court finds
that this alternative would not equally serve SEPTA s busi ness
goal of having a police officer workforce capable of performng
t he physical requirenments of the job as well as its existing test
does. Thus, the Court rejects Dr. MArdle' s proposed
alternative

93. Under Dr. MArdle's proposed alternative, the
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applicants would be required to neet the nornmative standards
proposed by the Cooper Institute - relative standards of fitness
for wonen and nen. However, no evidence was presented by
plaintiffs that the normative standards of the Cooper Institute
are predictive of or correlate with good police officer
performance. For that matter, plaintiffs' experts readily admt
that there is no data to denonstrate that these normative
standards correlate with any occupation, let alone |aw

enf orcenent worKk.

94. Plaintiffs' own expert, Dr. Zedeck, flatly refused to
endorse a proposed alternative test that was not validated for
the SEPTA transit police officer work. Moreover, Dr. MArdle
admtted that the normative standards of the Cooper Institute
were not validated for police work.

95. Because plaintiffs cannot establish that the normative
standards of the Cooper Institute can predict or are even
correlated with successful performance as a SEPTA transit police
officer, the Court cannot find that Dr. MArdle's proposed
alternative would equally serve SEPTA's busi ness goal of having a
police officer workforce capable of perform ng the physical
requirenents of the job as well as its existing test does.

96. The Court also notes that the only evidence offered as
to the predictive or correlative nature of Dr. MArdle's relative
fitness standards showed that such relative fitness standards did
not predict or correlate with good police work. In this regard,

Dr. Siskin undertook a series of studies that tested whether
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relative fitness standards woul d predict performance in the
various arrest paraneters that he studied for SEPTA. Dr. Siskin
concluded that the relative fitness nodel failed to predict
patrol officer performance; instead, this relative fitness nodel
showed a negative gender effect rather than a positive
prediction. The conclusion that Dr. Siskin drew was that
absol ut e aerobic capacity predicted SEPTA transit patrol officer
performance, whereas relative fitness did not. Consequently, Dr.
McArdl e's test cannot be found to be as equally effective as
SEPTA' s existing aerobic capacity requirenent that has been shown
to be predictive of successful performance on the job as a SEPTA
transit patrol officer

97. During the course of the trial, the plaintiffs
presented evi dence regardi ng physical fitness tests from ot her
transit authorities and police jurisdictions and argued that
t hese tests, which have | ower standards than SEPTA's test, should
be adopted by SEPTA. However, according to plaintiffs' own
expert Dr. Zedeck, the Uniform Guidelines prohibit the

transportation of test fromone jurisdiction to another that has
not been validated, especially where there has been no
denonstration through a conpetent job analysis that the positions
are the sanme or substantially simlar. Indeed, when confronted
with Dr. McArdle's proposal, Dr. Zedeck flatly refused to endorse
the transportability of invalidated tests, such as the normative
standards of the Cooper Institute contained in Dr. MArdle's

proposal .
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98. The Court also finds plaintiffs' other proposed
al ternative sel ection devices to be unacceptable. |ndeed,
plaintiffs' other selection devices are actually not tests at
all. Wat plaintiffs propose is that SEPTA sinply hire people
W t hout any physical fitness testing, despite the fact that
plaintiffs would even concede that sone |evel of physical fitness
is needed to be a SEPTA transit police officer, and then send
t hese applicants to physical fitness training with the hope that
they would pass this training. |In essence, plaintiffs want to
repl ace SEPTA' s successful physical abilities test wwth no test
and a risk that its untested applicants may fail the training
that was paid for by SEPTA with no guarantee that any of these
persons woul d succeed at the training. Although this proposal is
patently absurd on its face, plaintiffs were able to produce many
exanpl es of such a test that was actually being used by other |aw
enf orcenent agencies. However, a close review of these tests
denonstrates that these tests, if they should even be called
tests, would not equally serve SEPTA's busi ness goal of having a
police officer workforce capable of perform ng the physical
requirenments of the job as well as SEPTA s existing test does.

99. The Court, after considering the testinony of Chief
McDevitt fromthe Washington D.C. Metropolitan Area Transit
Authority ("WVATA"), Robin Zarbo fromthe AMIRAK Police
Departnment and Chief Inspector Pryor and Lieutenant O Donell from
the Gty of Phil adel phia Police Departnent, concludes that these

ot her | aw enforcenent agencies, unlike SEPTA, show a disregard
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for the level of physical fitness of their officers by not
adm ni stering any applicant physical abilities tests.
Furthernore, not one of these other agencies has a validated
physical abilities test. In essence, none of these agencies has
conducted a study to determ ne whether its sel ection device
actually predicts or correlates with successful performance as a
| aw enforcenent officer. |In response to this fact, plaintiffs
circularly argue that these agencies do not have to validate
their tests because these tests do not have an adverse inpact.
Thi s response, however, begs the question as to whether a
sel ection device actually correlates with or is predictive of
successful performance on the job. Thus, it is irrelevant that
t hese agencies do not have to validate their tests because they
do not have a |arge adverse inpact. *

100. Upon review of these other agencies' testing devices,
it is clear that none of these tests would equally serve SEPTA' s
goals as well as SEPTA' s current physical fitness test. 1In
particul ar, AMIRAK specifically disclainms the use of any physical

abilities testing and is willing to accept applicants who fail

IThe fact that many | aw enforcenent agenci es have adopt ed
sel ection devices, which have not been correlated with successf ul
j ob performance, in order to avoid an adverse inpact on wonen is
not surprising. Professor Cox, in Enploynment Discrimnation,
notes that nmany enployers will choose to adopt non-predictive but
neutral selection devices in order to avoid expensive litigation
under the disparate inpact theory. See Cox, supra, at 8-1 - 8-
101. Thus, in order to avoid vexing and expensive litigation,
enpl oyers are adopting non-predictive tests with no adverse
i npact, even though these enployers may not necessarily be
sel ecting the nost-qualified persons for the job - a result which
was never intended by Title VII.
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the Acadeny's low level of training. Wth respect to WATA,
there is no physical abilities testing of applicants. WATA s
only physical abilities testing is voluntary and for the
pronotion of officers. Mreover, WWATA s test only requires
officers to reach the thirtieth percentile under the normative
standards of the Cooper Institute in order to be considered for
enpl oyment with WVMATA. I n contrast, the Court finds that due to
t he physically demanding job of a SEPTA transit police officers,
any use of the thirtieth percentile of the normative standards of
t he Cooper Institute would be highly inappropriate, if not
dangerously irresponsi bl e.

101. In addition, the Phil adel phia Police Departnent, |ike
AMIRAK, has no physical abilities testing for applicants to its
police force; instead, the Philadel phia Police Departnent relies
on training at the Acadeny to prepare its hires for the job of a
Phi | adel phia police officer. However, Lt. O Donnell, chief
trainer at the Acadeny, openly confessed that the 26 hours of
training adm nistered during the Acadeny is unsatisfactory for
recruits of the Acadeny to obtain an acceptable | evel of physical
fitness. Having observed the |lack of utility of Acadeny
training, Lt. O Donnell encourages officers to train on their own
outsi de of the Acadeny and has actually discussed with his
supervisors the need for a validated applicant physical abilities
test.

102. The Court also notes that the Acadeny uses a wei ghted

scoring system based on the normative standards of the Cooper
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Institute that enables officers to conpletely fail certain
conponents of the Acadeny fitness test if they do well on other
conponents. The significance of the weighted test could have a
particularly detrinmental effect to SEPTA in that the aerobic
capacity test - a 1.5 mle run - at the Acadeny could be
conpletely diluted by a recruit's ability to do well in the non-
aerobic portions of the test. Counsel for SEPTA denonstrated

t hat applicants could conplete the 1.5 mle run in no specified
time as long as they are able to pass the other aspects of the
Acadeny's test. Under plaintiffs' proposed alternative, an
applicant to SEPTA could actually be hired as a patrol officer
even if the applicant had | ow aerobic capacity. In |light of the
evi dence that establishes that aerobic capacity is a physical
ability that SEPTA patrol officers need in order to performtheir
duties successfully, the Court sinply cannot find that
plaintiffs' proposed alternative of sending applicants to the
Acadeny for training is an alternative sel ection device which
woul d equal |y serve SEPTA' s goal s.

103. The Court also finds that plaintiffs cannot establish
that their proposed alternative tests will equally serve SEPTA's
goal s because plaintiffs have not shown job simlarity between
t he ot her |aw enforcenent agencies from whence plaintiffs’
alternative tests conme and SEPTA. Unli ke other | aw enforcenent
agenci es, SEPTA officers patrol alone, spend a vast mgjority of
their time on foot and engage in foot chases, stair clinbing,

physi cal arrests and an array of other physical tasks w thout the
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assi stance of notorized transportation or a partner to supply
backup. Therefore, physical fitness tests that are appropriate
for car-based police forces may be inappropriate for SEPTA.
| ndeed, plaintiffs have not offered any evidence indicating that
their proposed alternative tests, which are geared for car-based
patrol forces, are appropriate for SEPTA

104. In sum the Court flatly rejects plaintiffs' proposed
al ternative selection devices as an alternative to SEPTA' s
aerobic capacity test. Unlike the other transit authorities and
t he Phil adel phia Police Department, SEPTA already has a validated
test in place which relates to the specific tasks to be perforned
by its officers. The Court thus wll not accept the use of
invalidated tests fromdissimlar | aw enforcenent agencies for
use at SEPTA

D. Gym Based Conponents of SEPTA's Physical Fitness Test

105. The United States has al so chall enged the gym based
nmuscul ar strength and endurance test that was admnistered to
applicants in 1991 and 1993. The Court, however, w |l not
determ ne whether these tests violate Title VII because the
United States challenge to these tests is now noot.

106. The applicant gym based nuscul ar strength and endurance
test was discontinued in 1994 in favor of a criterion-based test,
which the United States does not challenge here. Chief Evans has
testified that SEPTA wll not reinpose testing on the gym based
conponents of the physical fitness test. Thus, assum ng arguendo

that the United States could prevail on its challenge to the gym
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based test, there sinply is no present harmto enjoin. See,

e.g., Roe v. City of New Ol eans, 766 F. Supp. 1443, 1453 (E.D

La. 1991). 1In addition, the United States has not identified one
femal e applicant who would be entitled to damages. Thus, the
Court finds that the United States' challenge to the gym based
conponents of SEPTA' s forner physical fitness test is noot.

E. Concl usi on

107. Based on the foregoing Findings of Fact and Concl usi ons
of Law, the Court finds in favor of SEPTA and agai nst the Lanning
plaintiffs and the United States. Judgnment will thus be entered
in favor of SEPTA and against plaintiffs.

An appropriate O der follows.

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CATHER NE NATSU LANNING, et al., ClIVIL ACTI ON
Plaintiffs, :
V.

SOQUTHEASTERN PENNSYLVANI A
TRANSPORTATI ON AUTHORI TY,

Def endant . : NO. 97- 0593

UNI TED STATES OF AVERI CA, : CIVIL ACTTON
Plaintiff, :
V.

SOUTHEASTERN PENNSYLVANI A
TRANSPORTATI ON AUTHORI TY,

Def endant . : NO. 97-1161

ORDER

AND NOW this day, of June, 1998, upon consideration
of the testinony of the witnesses, the admtted exhibits, the
argunents of counsel, and the parties' post-trial subm ssions,
and consistent with the foregoing Findings of Fact and
Conclusions of Law, it is hereby ORDERED that JUDGVENT i s ENTERED
in favor of defendant Sout heastern Pennsylvania Transportation
Authority and AGAINST plaintiffs Catherine Natsu Lanni ng, Denise
Dougherty, Altovise Love, Belinda Kelly Dodson, Lynne Zrilli and
the class nenbers in Gvil Action No. 97-0593. |IT IS FURTHER
ORDERED t hat JUDGVENT is ENTERED in favor of defendant

Sout heast ern Pennsyl vania Transportation Authority and agai nst



plaintiff United States of America in Cvil Action No. 97-1161.
The Cerk of the Court shall nmark these cases CLOSED.
AND I T I S SO ORDERED.

Cl arence C. Newconer, J.



