IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY CHURCHI LL : ClVIL ACTI ON
V. :

STAR ENTERPRI SES a/ k/ a :
STAR STAFF INC., et al. ) NO 98-1751

VEMORANDUM

Bartle, J. June , 1998

This is an action under the Anericans with Disabilities
Act ("ADA"), 42 U S.C. 88 12101 et seq., wth pendent state | aw
claims. Presently before the court is the notion of defendants
to dismss the conplaint and for sanctions. Defendants contend
that the action is barred by res judicata, that is, by claim
precl usi on.

Def endants present their notion pursuant to Rule
12(b) (6) of the Federal Rules of Civil Procedure. However, any
notion under Rule 12(b) nust be brought prior to the filing of a
responsive pleading. See Fed. R Cv. P. 12(b). Defendants
filed and served their answer approxi mately one nonth before the
instant notion to dismss. For this reason, we will treat the
notion as one requesting judgnent on the pleadings under Rule
12(c).

In ruling on a notion for judgnent on the pleadings,
the well pleaded facts of the conplaint will be taken as true.

In addition, we may consider matters of public record, and



aut hentic docunents upon which the conplaint is based if attached

to the conplaint or as an exhibit to the notion. Gshiver v.

Levin, Fishbein, Sedran & Berman, 38 F.3d 1380, 1391 (3d Cr.
1994); Pension Benefit Guar. Corp. v. Wiite Consol. Indus., Inc.,

998 F.2d 1192, 1196-97 (3d Cr. 1993), cert. denied, 510 U. S.

1042 (1994).

According to the conplaint, filed on April 2, 1998,
plaintiff Mary Churchill was a station manager for defendant Star
Enterprises, also known as Star Staff |Incorporated ("Star").

I ndi vi dual defendants Joseph Jantorno and David Smth worked as
her regi onal manager and manager, respectively. In June, 1996,
plaintiff was diagnosed with oral cancer and underwent three
surgeries. From August through Cctober of 1996, plaintiff
received radiation treatnent, as a result of which she suffered
various side effects including fatigue. Plaintiff "requested
reasonabl e accommodati on by continually notifying her supervisor,
Def endant David Smth [of] her need for staffing assistance in
order to nodify her work schedule so that she could work | ess
hours.” Conpl. § 26. Her final request occurred on January 29,
1997, when she left a voice nmail nessage on defendant Smth's
answeri ng nmachi ne agai n requesting assi stance for staffing her
store. This request, as well as all prior requests, went
unanswered. Defendant Smth advi sed defendant Jantorno of
plaintiff's requests for assistance. Defendant Jantorno then
schedul ed an "untinmely evaluation"” for plaintiff and asked

defendant Smth to perform such evaluation. Conpl. § 39.
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Def endants term nated plaintiff on February 7, 1997 "in an effort
to avoid the obligation of providing Plaintiff a reasonable
accommodati on” and for "pretextual reasons.” Conpl. 1 31, 41.

Plaintiff clains that her discharge violated the ADA
t he Pennsyl vania Human Rel ations Act ("PHRA"), Pa. Stat. Ann.
tit. 43, 88 951 et seq. and the New Jersey Fam |y Leave Act
("NJFLA"), N.J. Stat. Ann. 88 34:11B-1 et seq. She seeks
rei nstatenent, conpensatory danmages, punitive damages, and
counsel fees. Defendants argue, on the other hand, that the
instant action is barred by cl aimpreclusion because plaintiff
coul d have rai sed these ADA, PHRA, and NJFLA clains in a prior
| awsuit based on these sane facts.

On May 20, 1997, over ten nonths prior to filing the

present action ("Churchill 11"), plaintiff instituted a | awsuit

in this court, entitled Churchill v. Star Enterprises, No. CV.

A. 97-3527 ("Churchill 1"), against these sane defendants

asserting a violation of the Famly and Medi cal Leave Act

("FMLA"), 29 U.S.C. 88 2601 et seq. The conplaint in Churchill |

contended that plaintiff, enployed as a station manager for Star
since July of 1991, was di agnosed and treated for oral cancer.
After three surgeries, due to which she mssed two and a hal f
weeks of work, she comenced radiation treatnent. On January 29,
1997 plaintiff put defendants on notice that she qualified for
FMLA | eave due to her "serious nedical need." Conmpl . T 20.
However, defendants discharged her on February 6, 1997 "for

exercising her rights under the FMLA." Conpl. § 23. Plaintiff
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sought equitable relief of reinstatenent and restoration of
health benefits, as well as conpensatory and punitive damages.
She al so denmanded |i qui dated damages pursuant to the FMLA, as
wel | as attorneys' fees, expert fees, and costs.

After a Rule 16 status conference on Septenber 11, 1997

in Churchill 1, this court entered a scheduling order with a

Decenber 31, 1997 discovery deadline. It placed the case in the
court's February, 1998 trial pool. At trial, which commenced
bef ore the undersigned on February 11, the jury found that the
defendants termnated plaintiff in violation of the FMLA and
awar ded danages of $8,609.02. The court then added statutory
interest. Finding that the violation of the FMLA had not been
made in good faith, we doubled this award as |i qui dated damages.
See 29 U.S.C. §8 2617(a)(1)(A)(iii). W entered judgnent on
February 13, 1997 in favor of plaintiff and against all three
def endants, Star, Joseph Jantorno, and David Smth for
$18,337.22, jointly and severally. W also ordered defendant Star
to reinstate plaintiff to a position equivalent to the one she
hel d as of February 5, 1997, with equi val ent wages and benefits.
Subsequently, we awarded plaintiff counsel fees and costs. See

Churchill v. Star Enter., No. V. A 97-3527, 1998 W. 254080

(E.D. Pa. Apr. 17, 1998). As noted above, it was not until
April 2, 1998, alnost two nonths after the jury verdict in

Churchill 1, that plaintiff filed Churchill 11.

The primary purpose of claimpreclusion is to prohibit

pi eceneal adjudication of clains arising out of the sane
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transacti on or occurrence. Board of Trustees of Trucking

Enpl oyees of N.J. Welfare Fund, Inc. v. Centra, 983 F.2d 495, 504

(3d Gr. 1992). The Court of Appeals has defined claim
precl usi on as

giv[ing] dispositive effect to a prior
judgnment if a particular issue, although not
litigated, could have been raised in the
earlier proceeding. C aimpreclusion
requires: (1) a final judgnment on the nerits
ina prior suit involving; (2) the sane
parties or their privities; and (3) a
subsequent suit based on the sane cause of
action.

ld. The first two elenents are obviously net here. Churchill

resulted in final judgnent after trial in favor of the sane

plaintiff and against the sanme defendants naned in Churchill 11.

In order to determ ne whether claimpreclusion bars the

present action, we nust decide whether Churchill Il is based upon

t he "sane cause of action" as Churchill |I. This third el enent,

however, does not nean that plaintiff nust espouse the sane | egal
theory in both lawsuits for claimpreclusion to apply. Rather,
"[w hether two |awsuits are based on the identical cause of
action 'turn[s] on the essential simlarity of the underlying
events giving rise to the various legal clains.'" [d. (quoting

United States v. Athlone Indus., Inc., 746 F.2d 977, 983 (3d Grr.

1984)). The Court of Appeals has enunerated various factors we

must consider. See Athlone, 746 F.2d at 984. The "focal points

of our analysis are whether the acts conplained of were the sane,

whet her the material facts alleged in each suit were the sane and



whet her the w tnesses and docunentation required to prove such
al l egations were the sane." 1d.

We conclude that Churchill 1 and Churchill 11 involve

the sanme cause of action because the underlying events in both
cases are the same.' A review of the conplaints in both actions
reveals that they allege essentially the sanme facts. |ndeed,
many paragraphs in the two pleadings are identical. Conpare
Churchill 1 91 2, 3, 4, 7, 9, 11-13, 16-19, 24 with Churchill 1|

19 4, 7-9, 14-16, 18-21, 23, 33, and 43. Only five factual

paragraphs in Churchill 1l were not set forth in Churchill 1.
See Churchill 11 91 22, 25, 38-40. Those paragraphs omtted from
the Churchill 1 conplaint sinply reference facts relevant to

plaintiff's termnation, which were the subject of testinony at

the Churchill 1 trial. Both cases challenge the defendants

response to plaintiff's request for | eave/accommodati on and
plaintiff's subsequent termnation. The conplaints differ in

only one major respect. Churchill | contends that defendants

viol ated the FMLA when they disnissed plaintiff, ? while Churchil

1. lronically, even plaintiff seens to believe that the ADA
PHRA, and FMLA causes of action are the sane. She has filed a
partial notion for sunmmary judgnent based upon issue preclusion,
asking that we find, based upon facts disclosed in Churchill I,
that she is a qualified individual under the ADA and t he PHRA,
that she is capable of performng the essential functions of her
job with or without reasonabl e accommbdati on, and that defendant
Star has breached its duty to reasonably acconmpdate her.

2. Plaintiff's Churchill | conplaint initially included state

| aw counts for bad faith, wongful discharge, and a clai m of

def amat i on agai nst an additi onal defendant, Bernadi ne Lane.

However, plaintiff voluntarily dism ssed the defamation claim
(continued...)

-6-



Il states that defendants violated the ADA, the PHRA, and the
NJFLA.

Not only are the acts conpl ai ned of here the sane, but
the witnesses and docunents to be produced at trial would be the

sane. At the trial of Churchill I, the witnesses included the

plaintiff, her doctors, enployees of defendant with know edge of
plaintiff's illness, and enpl oyees of defendant w th invol venent
in plaintiff's term nation, including the naned individual

def endants, as wel| as Deborah Cox and Walter Schreiber.® To
prove plaintiff's claimof termnation due to disability

di scrimnation, the witnesses would necessarily include these
same persons. Sinply because the legal theories in the two
actions are different is inmterial for purposes of claim
precl usi on.

Plaintiff argues that Churchill Il is not barred

because the court could not have had subject matter jurisdiction

over the ADA and PHRA clains at the tine of Churchill |I. During

t he pendency of Churchill I, plaintiff maintains that she could

not have included her ADA and PHRA cl ai ns because she had not yet

received her right to sue letter or otherw se conpleted the

2.(...continued)

agai nst Ms. Lane on Decenber 19, 1997. Further, plaintiff
conceded in her response to defendants' sunmmary judgnent notion
that the other state |aw clains were pre-enpted by the FMLA
Therefore, we entered judgnment in favor of the defendants on
those counts on January 27, 1998. Only the FM.A cl ai m proceeded
to trial.

3. Plaintiff naned Deborah Cox and Walter Schrei ber as rel evant
persons in the Churchill Il conplaint.
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adm ni strative process. Plaintiff's right to sue letter is dated
April 24, 1998, several nonths after the judgnent was entered in

Churchill 1. Defendants reply that plaintiff could have, and

shoul d have, requested the right to sue letter earlier. Further,
def endants submit that the Pennsylvania Hunman Rel ations

Commi ssion ("PHRC'), which investigates PHRA clai ns, concl uded
its proceedings in Novenber, 1997. Defendants argue that

plaintiff could have noved to amend her Churchill | conplaint to

i ncl ude the ADA and PHRA cl ai ns upon receipt of the right to sue
| etter and the conclusion of the PHRC proceedi ngs.

A plaintiff, such as Mary Churchill, alleging
discrimnation in enploynent nust pursue her admnistrative
remedies prior to initiating a court action. Under 42 U S.C
§ 12117, the ADA incorporates the procedures set forth in Title
VIT:

In the case of an all eged unl awful enpl oynent
practice occurring in a State, or political
subdi vision of a State, which has a State or

| ocal | aw prohibiting the unlawful enpl oynent
practice all eged and establishing or
authorizing a State or local authority to
grant or seek relief fromsuch practice or to
institute crimnal proceedings with respect

t hereto upon receiving notice thereof, no
charge may be filed [wth the federal Equal
Enpl oynment Qpportunity Conmm ssion] under
subsection (a) of this section by the person
aggri eved before the expiration of sixty days
af ter proceedi ngs have been comrenced under
the State or local |aw, unless such
proceedi ngs have been earlier term nated,

42 U.S.C. 8§ 2000e-5(c). Thus, in the Commonweal th of

Pennsyl vani a which maintains its own anti-discrimnation |aws,
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Pa. Stat. Ann. tit. 43, 88 951 et seq., the EEOCC nust wait 60
days after a filing with the appropriate state agency to begin
its owmn review. |f the EEOC has not dism ssed the charge or

instituted a civil action within 180 days after receipt of the
charge, the plaintiff my request, and the EEOC nust issue, a

right to sue letter. MNasby v. Crown Cork and Seal Co., 888

F.2d 270, 274 n.3 (3d Gr. 1989), cert. denied, 494 U S. 1066
(1990). Wthin 90 days after receipt of this letter, the
plaintiff nust commence judicial action, if he or she desires to
do so. 1d.; 42 U S.C. § 2000e-5(f)(1).

Pennsyl vania simlarly requires that a plaintiff resort
to its admnistrative process prior to initiating judicial
action. Pa. Stat. Ann. tit. 43, 8§ 962(b). However, once the
PHRC di sm sses a conplaint of discrimnation, it nust notify the
plaintiff, who then "shall be able to bring an action in the
courts of comon pleas of the Comobnweal th based on the right to
freedom fromdiscrimnation granted by this act.” [d. 8§ 962(c).

According to the conplaint in Churchill 11, plaintiff

filed her charges wwth the EEOCC and the PHRC in March, 1997.
Conmpl. 1 3. In plaintiff's brief in response to the defendants'
notion for judgnent on the pleadings (incorrectly denom nated as
a notion to dismss), she specifies that she filed the charges

wi th both agencies on February 26, 1997. Plaintiff's Brief
Contra Defendant's Motion to Dismss Conplaint and for Sanctions
at 10 n.12. The PHRC had exclusive review for the first 60 days,
or until April 26, 1997. See 42 U.S.C. § 2000e-5(c).
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Afterwards, the EEOCC may begin its review. See Heyliger v. State

Uni v. and Community College Sys. of Tenn., 126 F.3d 849, 855 n.2

(6th Cr. 1997), cert. denied, 118 S. . 1054 (1998). One
hundred and eighty days | ater, on or about COctober 27, 1997,
plaintiff could have requested and received her right to sue
letter fromthe EEOC. Further, according to plaintiff, the PHRC
di sm ssed her PHRA charge as of Novenber 14, 1997, the date it
rendered a dismssal letter. See Plaintiff's Brief Contra

Def endant’'s Motion to Dism ss Conplaint and for Sanctions at 10
n.12. As of that date she could have brought suit on the PHRA
clains. Thus, over one nonth remained in the discovery period

set by the court in Churchill I when plaintiff could have noved

to anend her conplaint to add both the ADA and PHRA cl ai ns.
Under simlar circunstances, three Courts of Appeals

have held that a plaintiff nust request an EEOC right to sue

letter in order to protect her clainms fromthe bar of claim

preclusion. Heyliger, 126 F.3d at 855 n.2; Herrmann v. Cencom

Cable Assoc. Inc., 999 F.2d 223, 225 (7th Gr. 1993); Wods v.

Dunlop Tire Co., 972 F.2d 36, 41 (2d Cr. 1992), cert. denied,

506 U. S. 1053 (1993). Once a plaintiff receives the right to sue
letter, she may then petition the court to anend her conpl aint.
Pursuant to Rule 15(a) of the Federal Rules of G vil Procedure,

"| eave shall be freely given when justice so requires.”

Alternatively, a plaintiff could ask the court to stay the action
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4 Herrmann,

pendi ng conpl etion of the adm nistrative processes.
999 F.2d at 225; Wods, 972 F.2d at 41. By choosing either

met hod, the plaintiff preserves her claim \Wile the plaintiff
may incur a delay, she is "accruing additional entitlenments to

back pay during this period and will receive prejudgnent interest

on [her] award when and if [she] does prevail." Herrmann, 999
F.2d at 225.
Resolving at the sane tine all |egal theories stenmm ng

fromthe sanme occurrence pronotes judicial econony. Qherw se "a
significant fraction of |egally questionable discharges would
give rise to two suits. This inefficient manner of |itigation--
inefficient and, we add, unduly burdensone to enployers and hence
indirectly to other workers and to consuners as well as to
st ockhol ders--can be avoided without crippling Title VI1's
adm nistrative renedies.” |d.

W agree with the rationale of these cases. Plaintiff

coul d and should have taken steps in Churchill I to prevent the

bar of claimpreclusion. The case could have been tried not only
under a FMLA | egal theory but al so under ADA and PHRA t heori es.

The PHRA claimwas ripe for judicial intervention on Novenber 14,

4. The United States Suprene Court suggested this course of
action to avoid the expiration of a statute of Iimtations.
Johnson v. Railway Express Agency lInc., 421 U S. 454, 465 (1975).
The Court held that awaiting a right to sue letter on a Title VII
claimdid not toll the statute of Iimtations on a related § 1981
claim Rather, the 8 1981 claimshould have been filed within
the statute of limtations. [1d. at 466. Plaintiff could then
have asked the court to stay the 8§ 1981 action pending the

concl usi on of EEOC proceedings. [d. at 465.
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1997. Plaintiff could also have requested a right to sue letter
fromthe EECC on or about October 27, 1997.° Plaintiff could
have protected herself by noving for | eave to anend her conpl ai nt
to include these | egal theories or at |least to stay the action
pendi ng adm nistrative review. She did neither

Plaintiff, in addition, sets forth clains for the first

time in Churchill 11 under the NJFLA in Counts V and VI. This

statute does not require the exhaustion of adm nistrative
remedies prior to this court's exercise of jurisdiction. N.J.
Stat. Ann. 88 34:11B-1 et seq. Therefore, these clains also
coul d have been brought in the first action. |In fact, plaintiff
sets forth no reasons why she failed to do so. Because Churchil
I resulted in a final judgnment on the nerits and the two |lawsuits
i nvolve identical parties and the sanme cause of action, the NJFLA
clainms are |ikew se barred under the doctrine of claim

preclusion. Board of Trustees, 983 F.2d at 504.

Further, Count VII of the conplaint requests sanctions
agai nst the defendants for failure to follow a February 13, 1998

Order entered by the undersigned in Churchill 1. Plaintiff

contends that defendants failed to satisfy the nonetary judgnent
and to reinstate plaintiff to an equivalent position with
conpl ete restoration of benefits. However, defendants attach as

an exhibit to their notion a praecipe for satisfaction of

5. W note that plaintiff requested the right to sue letter
i ssued by the EECC on April 24, 1998. (oviously her counsel was
aware that such letter could be requested and received.
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j udgnent, signed by counsel for plaintiff, which acknow edges
that the nonetary portion has been paid. Further, any failure to
conply with the injunctive aspect of this court's order in

Churchill 1 can and should be dealt with in that case.

Finally, defendants request sanctions pursuant to Rule
11 of the Federal Rules of G vil Procedure. Under the totality
of the circunstances, we decline to award sancti ons.

Accordingly, we will grant the notion of the defendants
for judgnent on the pleadings on the ground of claim preclusion.

The notion of defendants for sanctions will be denied. ®

6. Plaintiff had al so argued that the instant notion shoul d be

i gnored because counsel for defendants, while admtted pro hac
vice in Churchill I, failed to be admtted pro hac vice again for
Churchill 11. This situation has been renedi ed. Defense counse
noved for pro hac vice adm ssion on June 5, 1998 and we granted
the notion on June 9, 1998.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A
MARY CHURCHI LL : ClVIL ACTI ON
V.
STAR ENTERPRI SES a/ k/ a :
STAR STAFF I NC., et al. : NO 98-1751
ORDER

AND NOW this day of June, 1998, for the reasons
set forth in the acconpanyi ng Menorandum it is HEREBY ORDERED
t hat :

(1) The notion of defendants for judgnent on the
pl eadi ngs (incorrectly denomnated as a notion to dismss) is
GRANTED. Judgnent is entered in favor of defendants Star
Enterprises a/k/a Star Staff |ncorporated, Joseph Jantorno, and
David Smth and against plaintiff Mary Churchill; and

(2) The notion of defendants for sanctions is DEN ED

BY THE COURT:




