IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DENI SE G ANDONATO, AS
ADM NI STRATRI X FOR THE ESTATE
OF DENNI S A. MANDI ,

Plaintiff, Civil Action
No. 97- CV- 0419
V.

MONTGOMERY COUNTY, MONTGOVERY
COUNTY CORRECTI ONAL FACI LI TY,
WARDEN ROTH, DR. ROCI O NELL,
EMSA, MONTGOVERY COUNTY
EMERGENCY SERVI CES, and DR
BOB DCE,

Def endant s.

Gawt hrop, J. May , 1998

MEMORANDUM

Before the court in this 42 U S.C. § 1983 prisoner w ongful
death action are two sumary judgnment notions, one by defendants
Mont gomrery County Correctional Facility and Warden Roth, and the
ot her by defendants Dr. Rocio Nell and Montgonery County
Enmer gency Services ("MCES'). Upon the follow ng reasoning,
def endants MCCF and Warden Roth’s notion shall be denied, and
defendants Dr. Nell and MCES' s notion shall be denied in part and

granted in part.



Backar ound

On Cctober 13, 1995, Dennis Mandi was arrested, resulting in
his incarceration at the Montgonery County Correctional Facility
(“MCCF”). After he infornmed the nmedical personnel during his
i nt ake nedi cal screening that he was undergoi ng drug dependency
wi t hdrawal , he was placed in the general population. Five days
|ater, after fighting with another inmate, M. Mandi was noved to
separation. On COctober 20, 1995, after M. Mandi junped head
first off a top bunk, he told prison officials that he had
attenpted to commt suicide and stated that he would try again
unti|l he succeeded. As a result of this incident, M. Mndi was
classified as suicidal, transferred to the prison’s psychiatric
wi ng, and placed in four point restraints for a twenty-four hour
peri od.

Wi |l e housed in the psychiatric wng, M. Mndi was
evaluated and treated primarily by two individuals: Dr. Rocio
Nell and Dr. Robert Wodarczyk ("Dr. Bob"). The prison had
contracted with Dr. Bob's enployer, EVMSA, to provide nedica
services, including psychiatric and psychol ogi cal services, to
inmates at the prison. Under the contract terns, Dr. Bob was
responsi ble for the daily interaction wwth the inmates. ENMSA
subcontracted with Dr. Nell’s enployer, MCES, to provide a
psychiatrist, Dr. Nell, on-site at the prison five hours per
week, and on-call services twenty-four hours a day, seven days a
week. Generally, an inmate requesting psychiatric services would

first be evaluated by an EMSA nurse, who would refer the inmate
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to Dr. Bob, who would then, if necessary, refer the inmate to Dr.
Nel | for further observation. However, if an inmate threatened
suicide, the prison officials would contact Dr. Nell directly,
since she was responsible for the housing and nonitoring
deci si ons concerni ng suicidal innmates.

On Cctober 25, 1995, Dr. Bob tel ephoned Dr. Nell and
informed her that M. Mandi, who was still housed in the
psychiatric wi ng, was expressing feelings of paranoid ideation,
auditory hallucinations, feelings that others were plotting
against him and general agitation. Dr. Nell prescribed
nmedi cation for his synptons of paranoia. On Cctober 27, 1995,
Dr. Nell conducted her first in-person exam nation of M. Mandi
Al though Dr. Nell had not reviewed M. Mndi’s nedical records,
she consulted with Dr. Bob who knew that M. Mndi had junped
head-first off the top bunk. They claim however, to have
di scussed only M. Mandi’'s paranoid ideation. During the exam
Dr. Nell noted that M. Mandi was restless, agitated, and very
suspicious. Again, Dr. Nell prescribed nedication only for M.
Mandi ' s par anoi a.

One nonth later, on Novenber 24, 1995, Dr. Nell exam ned M.
Mandi for the second tine, at which point she discontinued M.
Mandi ' s nedi cati on because he refused to take it, claimng that
his fears were based in reality. Follow ng the exam nation, M.
Mandi was rel eased back into the general population. Two days
later, after M. Mandi told prison officials that he felt like

junmping off the second floor building and that he was "ready to
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pop,"” Dr. Nell ordered M. Mandi transferred back to the
psychiatric unit for observation, classified as suicidal. Later
that evening, a nurse reported to Dr. Nell that M. Mandi had
stated that he no longer felt suicidal and that he wanted to be
returned to the general population. Dr. Nell ordered that Dr.
Bob exam ne M. Mandi as soon as possible, but Dr. Bob was
unavail able until the next norning. Dr. Bob arrived at the
prison the next day at 8:00 a.m and had not yet exam ned M.
Mandi when, at approximately 1:00 p.m, he was found hanging in
his cell by his junpsuit. M. Mndi died at Suburban CGenera
Hospital on Novenber 29, 1995.

During the time that M. Mandi was incarcerated at MCCF,
EMSA i ncorporated a witten suicide policy into its contract for
services, which contract was signed by Warden Roth. Anong ot her
things, as part of the effort to prevent suicidal gestures and
suicide attenpts, the policy announced that the correctional
staff and nedi cal personnel should cooperate to nonitor suicida
inmates every fifteen mnutes. The activity sheets naintained by
the correctional staff indicate that the nonitoring of suicidal
i nmates, such as M. Mandi, did not conformto this standard.
For exanple, on the date of his suicide, M. Mindi was observed
by a correctional officer at approximately 11:00 a.m, when he
served M. Mandi his lunch tray, but was not seen again until he
was found hanging in his cell at approximately 1:00 p. m
Moreover, Dr. Nell, Warden Roth, and other correctional officers

deny know edge that there was a policy stating that suicida
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i nmat es shoul d be visually checked every fifteen m nutes.

Rat her, even though Warden Roth was generally infornmed of
suicidal inmates during his daily rounds of the facility, there
were no planned tours by security for those inmates who had been
desi gnated as sui ci dal

1. Summary Judgnent Standard

Summary judgnent is proper "if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnent as a matter of law" Fed. R Cv. P. 56(c). Unless
evidence in the record would permit a jury to return a verdict
for the non-noving party, there are no issues for trial, and

summary judgnent becones appropriate. Anderson v. Liberty Lobby,

Inc., 477 U S. 242, 248 (1986). 1In considering a notion for
sumary judgnent, a court does not resolve factual disputes or
meke credibility determ nations and nust view facts and
inferences in the Iight nost favorable to the party opposing the

nmot i on. Siegel Transfer, Inc. v. Carrier Express, Inc., 54 F.3d

1125, 1127 (3d Cr. 1995). The party opposing the summary
j udgnent notion nust cone forward with sufficient facts to show

that there is a genuine issue of material fact. Celotex Corp. V.

Catrett, 477 U.S. 317 (1986).

I11. Discussion

Dr. Nell and MCES argue that they are entitled to summary

j udgnent because plaintiff cannot denonstrate that they had
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know edge of M. Mandi’s vulnerability to suicide, and further,
that they did not act with deliberate indifference in treating
M. Mandi. Simlarly, Warden Roth and MCCF argue that because
Warden Roth did not have subjective know edge of M. Mandi’s

vul nerability to suicide, sunmary judgnent should be entered in
their favor. They further assert that Warden Roth shoul d be
afforded qualified inmmunity against plaintiff’s clains, and that
pl aintiff cannot denonstrate that MCCF had a policy or custom
that violated any of M. Mandi’'s constitutional rights.

A.  Warden Roth

To state a claimfor relief under 42 U. S.C. § 1983 for
deni al of nedical treatnent, a prisoner nust allege facts or
om ssions sufficiently harnful to evidence "deliberate

indifference to serious nedi cal needs." Estelle v. Ganble, 429

US 97, 106 (1976)(setting forth standard for violations of
prisoners’ Eighth Anendment rights).® Wth respect to suicidal
inmates, a custodial official may be liable in danages only if he
acts with “deliberate indifference” to the individual’s

psychol ogi cal needs. WIllians v. Borough of West Chester, 891

F.2d 458 (3d Cr. 1989). Specifically, to establish individua
liability against a custodial officer, a plaintiff nust establish
three elenents: "(1) the detainee had a 'particular vulnerability

to suicide,' (2) the custodial officer knew or should have known

1 "A detainee is entitled under the Due Process C ause of the

Fourteenth Amendnent to, at a mnimum . . . no less a level of nedical care
than that required for convicted prisoners by the Ei ghth Armendnent." Col burn
v. Upper Darby Twnshp., 838 F.2d 633, 668 (3d Cir. 1988); Boring v.

Kozaki ewi cz, 833 F.2d 468 (3d Cir. 1987).
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of that vulnerability, and (3) the officer '"acted with reckless

indifference' to the detainees' vulnerability."” Colburn v. Upper

Dar by Twnshp., 946 F.2d 1017, 1023 (3d G r. 1991) (" Col burn
I1")(citing Colburn v. Upper Darby Twnshp., 838 F.2d 633 (3d
Cr. 1988))("Col burn 1").

More specifically, the second prong of the Colburn Il test

has further been held to require that the prison "official ha[ve]
a subjective awareness of a substantial risk of serious harm
Thus, a plaintiff nust show actual awareness of the risk, not

just that the risk would have been perceived by an objective

reasonabl e person.” Litz v. Gty of Allentown, 896 F. Supp

1401, 1410 (E.D. Pa. 1995); see also Farner v. Brennan, 511 U S

825 (1994) (holding that to be deliberately indifferent, prison

of ficials nmust know the facts fromwhich the harmor risk of harm
could be inferred, and nust actually draw the inference). As to
the third prong, "deliberate indifference in a pretrial detainee
sui ci de case nust anount to nore than an assertion of a negligent
failure to protect the detainee fromhis/her owm actions." Robey

v. Chester County, 946 F. Supp. 333, 337 (E.D. Pa. 1996).

Warden Roth argues inmmunity: that the question of whether he
was deliberately indifferent to M. Mndi’s needs should not go
to the jury, because he is entitled to qualified i nmunity agai nst
plaintiff’s 8 1983 clains. The doctrine of qualified i mmunity
shi el ds “governnent officials perform ng discretionary functions

fromliability for civil damages insofar as their conduct

does not violate clearly established statutory or constitutional
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rights of which a reasonabl e person woul d have known.” Harlow v.

Fitzgerald, 457 U.S. 800, 818 (1982). The defendant bears the

burden of proving that he is entitled to qualified inmunity. [d.

at 815; Stoneking v. Bradford Area School Dist., 882 F.2d 720,

726 (3d Cir. 1989). Wether an official may prevail in his
qualified imunity defense depends upon the "objective
reasonabl eness of [his] conduct as neasured by reference to

clearly established law" Davis v. Scherer, 468 U. S. 183, 191

(1984) (quoting Harlow, 457 U.S. at 818). However, "there does
not have to be 'precise factual correspondence’ between the case
at issue and a previous case in order for aright to be clearly

established.'" Burns v. County of Canbria, Pa., 971 F.2d 1015,

1024 (3d Gr. 1992)(quoting People of Three Mle Island v.

Nucl ear Req. Conmmirs, 747 F.2d 139, 144-145 (3d Cr. 1984)).

At the time of the relevant conduct, Warden Roth did,
i ndeed, have a clearly established duty not to act with
deliberate indifference to M. Mandi’s serious nedi cal needs.
Nevert hel ess, Warden Roth is entitled to imunity if he knew or
shoul d have known of M. Mandi’s vulnerability to suicide, and
based on the information available to him he reasonably could
have believed that he addressed M. Mandi’'s vulnerability with
sonet hi ng nore responsive than reckless or deliberate
i ndi fference.

In this case, there exist jury questions as to whether
Warden Roth knew of M. Mandi’'s vulnerability to suicide, whether

the suicide nonitoring policy was sufficient to neet the
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prisoners’ serious psychiatric needs, and whether Warden Roth’s
acqui escence to the lack of proper suicide policy constitutes
deliberate indifference that was causally connected to M.
Mandi s suicide. | conclude that plaintiff has adduced
sufficient evidence to support findings of fact that would
constitute a violation by Warden Roth of M. Mandi's clearly
established constitutional rights. This constrains a denial of
Warden Roth’s assertion of qualified inmunity and precl udes
granting sunmary judgnent.

B. MCCF

Supervisory liability for state enployee’ s unconstitutional
conduct exists under 8§ 1983. However, it is based not on the
ground of respondeat superior, but rather on actual know edge and

acqui escence. See, e.qg., Baker v. Mnroe Township, 50 F.3d 1186,

1194 (3d Cr. 1995); Andrews v. City of Phil adel phia, 895 F. 2d

1469, 1478 (3d Cr. 1990). Municipal defendants “can be held
liable under 8§ 1983 only if the plaintiff can establish a policy
or customon the part of the nunicipality,” Robey, 946 F. Supp
at 338, for which a causal nexus can be shown between that policy

and the violation of constitutional rights. See Mnell v. Dept.

of Social Servs., 436 U S. 658, 690 (1978).

I n Robey, plaintiffs clainmed that Chester County prison
"ha[d] not followed the mnimal practice in the field of personal
observation of inmates and that th[at] evidence[d] an
unconstitutional policy or practice on the part of Chester

County,” which made it liable for the suicide of one of the
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prison’s inmates. Robey, 946 F. Supp. at 338. The court found
that this allegation "produced enough facts of record to create a
gquestion of material fact with regard to the policy allege[d] and
the requisite causation required to sustain that claim™ Id.
Because, here, plaintiff simlarly alleges that it was the
prison’s failure to practice the fifteen-m nute check that
resulted in M. Mandi’s suicide, that allegation presents a
genui ne issue of material fact. Thus, | nust deny sunmmary
j udgnent for MCCF. 2

C._ D. Nell and MCES

1. Section 1983 Caim

Al'l egations nerely stating a claimfor nedical mal practice
do not support a 8 1983 claimfor deliberate indifference to
serious nedical needs. Estelle, 429 U S. at 105-106 ("[A]
conpl ai nt that a physician has been negligent in diagnosing or
treating a nedical condition does not state a valid claimof
nmedi cal m streatnent under the Ei ghth Arendnent."). Moreover, no
Ei ghth Anendnent claim"is stated when a doctor disagrees with

t he professional judgnent of another doctor." \VWhite v. Napol eon,

897 F.2d 103, 110 (3d Cir. 1990). Thus, even "[i]f the doctor's

judgnent is ultimtely shown to be m staken, at nost what woul d

2 Dr. Nell and Warden Roth were sued both in their official and
i ndi vi dual capacities. Cainms against officials in their official capacities
are equivalent to clains against the governnent entity itself. See WB. v.

Matula, 67 F.3d 484, 499 (3d CGr. 1995). Because plaintiff has adduced facts
evi dencing a policy or customon the part of the correctional and nedica
staff which a jury could conclude constitutes deliberate indifference to

sui cidal prisoners’ needs, sunmary judgnent for Dr. Nell and Warden Roth in
their official capacities nust al so be denied.
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be proved is nedical mal practice, not an Ei ghth Amendnent
violation." 1d.

| find that a genuine issue of material fact exists as to
whether Dr. Nell’s treatnent of M. Mandi constitutes deliberate
i ndifference or negligence, thus precluding the grant of sunmary
judgnent for Dr. Nell. Viewing the facts in the |ight nost
favorable to the non-noving party, plaintiff has produced facts
sufficient to permt a trier of fact to find that Dr. Nell had
actual know edge of M. Mandi’'s serious risk of suicide and that
her treatnment of M. Mandi constituted deliberate indifference to
that risk. Dr. Nell did order Dr. Bob to exam ne M. Mundi "as

"3 after his various statenments to the

soon as possible
correctional and nedical staff, together with his suicidal
gestures, gave her reason to know that M. Mandi was vul nerable
to suicide. She did not, however, prescribe any nedication,

order a constant watch, or otherw se take steps to mnimze the
ri sk of suicide could be construed as being deliberately
indifferent to M. Mndi’s psychol ogi cal needs. After all, Dr.
Nel | was the person responsible for the housing and nonitoring
directives for suicidal inmates. Wether her conduct constituted
deliberate indifference is further brought into question by the

fact that Dr. Nell did little to ensure that the prison's

policies, which were pronulgated with the specific purpose of

3 “As soon as possible,” often abbreviated ASAP, does i ndeed express

some urgency by its very words. It goads one out of the starting bl ocks nore
abruptly than, for exanple, “Wth all deliberate speed,” though seem ngly | ess
so than “Right now” “lImediately!” or “At once!”
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preventing exactly that which occurred in the present case, were
f ol | oned.

2. Medical Ml practice Caim

| find, however, that Dr. Nell is immne, under 42 Pa. C. S
8§ 8501 et seq., the Political Subdivision Tort d ains Act
("PSTCA"), against plaintiff’s nedical malpractice claim. In

Walls v. Hazelton State General Hospital , 629 A 2d 232 (Pa.

Cm th. 1993), a case in which a physician was simlarly on-call
to provide services to a state hospital, the court held that
because the "jury could have concluded that [the physician] was a
'person who is acting or who has acted on behalf of a governnent
unit' under Section 8501," that physician was entitled to

i mmunity against clains of negligence. 1d. at 237. Simlarly, |
find here that Dr. Nell should be entitled to i mMmunity agai nst
plaintiff’s clains of negligence.

Under the PSTCA, state enployees are afforded i mmunity from
liability for their negligent acts. See 42 Pa. C.S. § 8541.
State actors can only be sued for negligence in eight specific
categories allowed under 8 8542. Moreover, the PSTCA denies
immunity to individual defendants whose acts constitute "actual
malice or willful msconduct.” See 42 Pa. C. S. 8 8550. In this
case, plaintiff has not alleged a cause of action that falls into
any of the eight enunerated exceptions to governnental immunity

or to allege state |aw clains based on nmalice or w |l ful
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m sconduct.* Accordingly, | find that Dr. Nell has inmmunity from
plaintiff’ s negligence clains, and shall thus grant summary
judgnent for Dr. Nell on those claims.?®

D. MCES

MCES will be liable only if its policies or procedures are
unconstitutional or are the "noving force" behind the
unconstitutional violation of M. Mandi’s rights. Monel |, 436

U S at 694-95, Colburn 11, 946 F.2d at 1027-29. It is unclear

whet her, in fact, MCES inplenented any policies or reasonable
nmeasures addressing Dr. Nell’s treatnent of inmates who posed a
serious risk of suicide. Thus, that MCES had neager, inadequat e,
or non-exi stent procedures could lead a jury to conclude that its
policies are so inadequate and ineffective as to denonstrate
deliberate indifference toward the psychiatric needs of MCCF s

i nmates, including M. Mandi’s.

An order foll ows.

4 In her opposition to defendants’ notion for sunmary judgnent,

plaintiff attenpts to argue that sumary judgnment shoul d be deni ed because
def endants’ actions constitute "willful msconduct.” Aside from belatedly
attenpting to bring a claimagainst defendants for willful msconduct that was
not included in any prior pleadings, there are no facts alleged that coul d be
seen to constitute "willful msconduct.” Under Pennsylvania |law, "w || ful

m sconduct" for which an enpl oyee of a |ocal agency is not inmmune is

m sconduct that the enployee recognizes as m sconduct and that is carried out
with the intention of achieving that exactly wongful purpose. Inre Gty of
Phi | adel phia Litig., 938 F. Supp. 1264, 1273 (E.D. Pa. 1996). Here, even if
it is found that defendants acted with deliberate indifference to M. Mandi’'s
psychol ogi cal needs, this is not equivalent to finding “willful mi sconduct”
and therefore, does not require the denial of Dr. Nell’s inmunity against
plaintiff’s state | aw clai ns under the PSTCA

> As sumary judgnment has been granted on the clains of negligence

agai nst MCES's agent, Dr. Nell, plaintiff cannot proceed agai nst MCES on these
cl ai ns.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DENI SE G ANDONATO, AS
ADM NI STRATRI X FOR THE ESTATE
OF DENNI S A. MANDI ,

Pl aintiff, Cvil Action
No. 97- CV- 0419
V.

MONTGOVERY COUNTY, MONTGOMERY
COUNTY CORRECTI ONAL FACI LI TY,
WARDEN ROTH, DR. ROCI O NELL,
EMSA, MONTGOVERY COUNTY
EMERGENCY SERVI CES, and DR

BOB DCE ,
Def endant s.
ORDER
AND NOW this day of May, 1998, Defendants Montgonery

County Correctional Facility’s and Warden Roth’s Motion for
Summary Judgenent is DENI ED, and Defendants Dr. Rocio Nell’s and
Mont gormrery County Emergency Service's Mdtion for Sunmary Judgnent
on Plaintiff’s negligence clains is GRANTED, and DENIED as to
Plaintiff’s clainms under 42 U S.C. § 1983.

BY THE COURT:

Robert S. Gawt hrop, 111 J.



