IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DEWTT CRAWLEY : CIVIL ACTI ON
V.
MARTI N HORN, et al. ; NO. 96-4665

VEMORANDUM ORDER

This is a habeas corpus case. Petitioner is a state
pri soner who received three sentences of death in 1985 for a
triple nmurder. The convictions and sentences were upheld on

direct appeal. See Com v. Craw ey, 526 A 2d 334 (Pa. 1987).

Petitioner filed a PCRA petition in 1990, collaterally attacking
his sentences for alleged ineffectiveness of counsel during the
penalty phase of his trial. That petition was denied and the

denial was affirnmed by the state Suprene Court. See Com V.

Craw ey, 663 A 2d 676 (Pa. 1995).
Petitioner subsequently filed this action pursuant to

28 U . S.C. 8 2254. Consistent with MFarland v. Scott, 512 U S.

849, 858-59 (1994), the court granted petitioner’s notion for a
stay of execution to provide counsel an adequate opportunity to
prepare and present a petition. Counsel was initially given
three nonths in which to do so, but several extensions were

requi red because of problens encountered in securing petitioner’s

state court record. Utimately, petitioner filed a 167 page



petition asserting 27 clains in support of his request to vacate
hi s convictions and sentences.

The court granted respondents’ request for an extension
of several nonths in which to file a response. Utinmately,
respondents filed instead a notion to defer any substantive
response until apparent prelimnary issues of exhaustion and
procedural default could be adjudicated. G ven the |length of the
petition, the nunber of clains asserted and the Iimted nunber of
assistant district attorneys in the unit responsible for
litigating nunmerous pendi ng habeas cases, respondents’ request is
a reasonable one. Petitioner has not objected to it.

It is uncontroverted that petitioner has included
unexhausted clains in this action, at |east sone of which have
apparently al so been asserted in a subsequently filed second PCRA
petition. Wiere the parties differ is on the question of whether
t he unexhausted clains are procedurally barred. Respondents
advi sed the court and petitioner by correspondence of April 283,
1998 that they would not waive exhaustion as to any claim

The court finds persuasive petitioner’s argunents as to
why state court review of his unexhausted clains is not clearly
forecl osed and, in any event, cannot accept respondents’
invitation to disregard or deem noot the opinion of the Court in

Banks v. Horn, 126 F.3d 206 (3d Cir. 1997). Moreover, even

putting aside the rel axed wai ver practice in death cases, at



| east one apparently unexhausted claimmay satisfy the

m scarriage of justice exception if it can be supported.
Petitioner clains that the prosecution wthheld inportant
excul patory evidence regarding a critical wtness, Jessie Lee
Br own.

All parties acknow edge that w thout a waiver by
respondents and absent the ability of the court conscientiously
to conclude that relief in the state court systemis clearly
precl uded, dism ssal of this action without prejudice is
appropriate. Although his proposed order provides that "[t]he
petition is dism ssed wthout prejudice for exhaustion of state
remedies,"” petitioner alternatively suggests in his brief that
the court stay this action pending exhaustion. |In the absence of
any show ng or even suggestion of the type of extraordinary
circunstances required to justify retention of a case involving a
m xed petition at this juncture, a dism ssal wthout prejudice is

the appropriate disposition. See Christy v. Horn, 115 F. 3d 201,

207-08 (3d Cir. 1997).

ACCORDI NG&Y, this day of June, 1998, after
consi deration of respondents’ Mdtion for Adjudication of
Prelimnary Procedural |ssues (Doc. #20) and petitioner’s
response thereto, IT | S HEREBY ORDERED that said Motion is

GRANTED and petitioner’s petition for a wit of habeas corpus is



DENIED for failure to exhaust state renedi es and the above action
is DISM SSED wi thout prejudice to petitioner to reinstitute a
8§ 2254 action upon exhaustion of state renedies if he does not

obtain relief in the state courts.

BY THE COURT:

JAY C. VALDMAN, J.



