IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

OKI DATA, a division of

Kl AMERI CA, | NC., : ClVIL ACTI ON
: NO. 97-4930
Plaintiff,
V.

AMERI CAN TRADE SERVI CES, | NC.

Def endant .

AMVERI CAN TRADE SERVI CES, | NC. ,
Cross-claimPlaintiff,
V.

JEAN L. COQOADY,

Cr oss-cl ai m Def endant .

MEMORANDUM

BUCKWALTER, J. June 10, 1998

Currently before the Court is Cross-claimDefendant’s
notion for summary judgnent on each of the remaining cross-clains
in this comrercial dispute. Each of the cross-clains hinges upon
whet her or not the Cross-cl aimDefendant violated a restrictive
covenant contained in an enploynent agreenent that she signed
seven nonths after begi nning enploynment with the Cross-claim
Plaintiff. Because any consideration for the Agreenent was
insufficient as a matter of law, I will enter judgnment for Cross-

cl ai m Def endant on each of the Cross-clai ns.



BACKGROUND

Cross-cl ai m Def endant Jean Coady began working for
Cross-claimPlaintiff Anmerican Trade Services (ATS) as an
“executive assistant” in Decenber 1996. Coady becane “acting
presi dent” of ATS on March 26, 1997, although neither her duties,
sal ary nor actual status changed. Wile ATS s chairnman states
that ATS i nforned Coady upon her enploynent that she woul d have
to sign an enpl oynent agreenent containing a restrictive covenant
(Agreenent) (Taylor affidavit at § 4-10), she did not actually
sign such the Agreenent until My 22, 1997, six nonths after her
enpl oynent and two nonths after her designation as president.

It was apparently Coady’'s responsibility to type up her
own enpl oynent agreenent, but several events prevented

preparation of the Agreenent, including, inter alia, Coady’s

wedding. (ld. at § 6, 8). Taylor states that an attorney
eventual ly drafted the Agreenent, and that, upon counsel’s advice
“Iin consideration of the delay in preparation and execution of
t he enpl oynent agreenent, she would be provided with two
additional itens of consideration -- two hundred ($200.00)
dollars worth of trade credits, plus two weeks witten
notification of termnation.” (ld. at 10).

According to the Agreenent, Coady undertook generally
not to take actions during her enploynment that m ght harm ATS s

exi sting business relationships, (Agreenent at 2.2 (a)(Coady Exh.



K)); not to conpete with ATS within a 100 mle radius of ATS s
Ardnore, Pennsylvania office for one year after |eaving ATS; and
t hat she woul d:
not at any tine during the termof this Agreenent, or any
time thereafter, disclose to any person, corporation, firm
partnership or simlar organization . . . any information
what soever pertaining to the business or operations of ATS .

1d. at 2.2 (d).

Coady further agreed that, upon term nation of her
enpl oynment with ATS, she would turn over:

al | paper, docunent [sic], tax returns, working papers,

correspondence, nenos and any all other [sic] docunents in

Enpl oyee’ s possession relating to the business of ATS.
Id. at 2.3.

In the nmeantine, ATS becane enbroiled in a dispute with

Plaintiff Okidata over whether ATS was to pay for the purchase of
several Ckidata printers in cash or in trade credits. ATS s
counsel Richard Squire collected forty docunents relevant to the
di spute, which he | abel ed “hot docs” and turned over to Coady.
Squire al so prepared an affidavit for Coady regardi ng her
know edge of the disputed transaction, and he asked her to review
it. To indicate her disagreenment with portions of the affidavit,
Coady wote the word “No” in the margins next to four of its
seven paragraphs. Shortly thereafter, Coady ended her
enpl oynent. ATS all eges that before and after Coady |eft ATS,

she made di sparagi ng conments about ATS and Tayl or to Cki dat a.

The record denonstrates that she contacted Ckidata soon after she
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| eft ATS and provided her version of the transaction, as well as
a copy of the marked-up draft affidavit and the sel ected
docunents, along with the notation: “these are what D ck Squire
calls the *Hot Docs.'”

After Ckidata comrenced this litigation against ATS
over the printer transaction, ATS cross-clained agai nst Coady
all eging that these actions constituted a breach of her
enpl oynent contract, and that she had conspired with ATS to
breach the Agreenent. (ATS does not allege that Coady conpeted
with it follow ng her enploynent). ATS also clainms to be
“entitled to contribution fromJean Coady in the event that the
Court determnes it is liable to Ckidata for damages.” (Cross-
conplaint at § 102). Al though kidata and ATS have settled their
primary di spute, ATS s cross-clai ns agai nst Coady survive, and
she now noves for judgnent as a matter of |law as to each of these
cross-cl ai ns.

1. DI SCUSSI ON
A, Summary Judgnent

Summary judgnent is appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnment as a natter of law" Fed. R Gv. P.

56(c). A fact is material if it mght affect the outcone of the



case under the governing substantive |law. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). The nonnoving party nust

denmonstrate the existence of a fact issue as to each el ement of
its claim and a disputed factual matter presents a genui ne issue
"if the evidence is such that a reasonable jury could return a
verdict for the nonnoving party."” 1d. |In considering a sunmary
j udgnent notion, the court is required to accept as true al
evi dence presented by the non-noving party, and to draw all
justifiable inferences fromsuch evidence in that party's favor.
Id. at 255.

B. Breach of Enpl oynment Agreenent

Under Pennsyl vani a | aw.

[I]n order to be enforceable a restrictive covenant
nmust satisfy three requirenments: (1) the covenant nust
relate to [be ancillary to] either a contract for the
sale of goodwi || or other subject property or to a
contract for enploynent; (2) the covenant nust be
supported by adequate consideration; and (3) the
application of the covenant nust be reasonably limted
in both time and territory.

Piercing Pagoda, Inc. v. Hoffner, 351 A 2d 207, 210 (Pa. 1976)
(quoted in Davis & Warde, Inc. v. Tripodi, 616 A 2d 1384, 1386-87
(Pa. Super. 1992)).

Wiile the offer of enploynment provides sufficient
consideration for a restrictive covenant contained in an
enpl oynent contract made at the commencenent of enploynent,

Modern Laundry & Dry O eaning Co. v. Farrer, 536 A 2d 409, 411

(Pa Super. 1988), a restrictive covenant entered i nto subsequent

to the commencenent of the enploynent relationship, while
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potentially “ancillary” and therefore valid, see, e.q., John G

Bryant Co. v. Sling Testing & Repair, Inc., 369 A 2d 1164 (1977),

must be “supported by new consideration which could be in the
formof a correspondi ng benefit to the enployee or a benefici al

change in his enploynent status.” Davis & Warde, 616 A 2d at

1387, quoting Mddern Laundry, 536 A 2d at 411 (citing George W

Kistler, Inc. v. OBrien, 347 A 2d 311 (1975)); see also Harsco

Corp. v. Zlotnicki, 779 F.2d 906, 910 (3d Cr. 1985); Mintenance

Specialties, Inc. v. Gottus, 314 A 2d 279 (1979).

Coady first attacks the covenant as too renote in tine
fromthe commencenent of her enploynent or designation as
president to be considered “ancillary” to her enpl oynent
relationship with ATS. ATS s argunent on this point appears to
be that Coady al ways knew she woul d have to sign an agreenent,
despite the delay. As Coady notes, this explanation ventures
beyond the four corners of the Agreenent, but | need not
determ ne whether it creates a fact issue as to whether the
covenant was indeed ancillary to Coady’ s enpl oynent, as ATS
cannot create a fact issue as to the necessary el enent of
consi derati on.

As stated, a restrictive covenant entered into
subsequent to enploynment is valid only if supported by a
“correspondi ng benefit” to the enployee. Coady contends that the

Agreement was not. \Whether consideration is adequate to support



arestrictive covenant is an issue of law for the Court to

deci de. Davis & Warde, 616 A.2d at 1387.

Al t hough Coady signed the Agreenent two nonths after
her elevation from “executive assistant” to “president,” ATS has
not argued that the change in title furnished consideration, and
it is obvious that it did not, as a matter of law. Despite
Coady’ s nom nal upgrade, there was no beneficial change in her
enpl oynent status, as she received no salary raise or other

financi al benefit. See Davis v. Warde, 616 A . 2d at 1390

(Cavanaugh, J., dissenting) (“Restrictive covenants, however,
have been found valid where it was absolutely clear that an

enpl oyee received a change in status that either enabled himto

i ncrease his earnings substantially or provided himwith the
potential to increase his earnings substantially.”); Mdern
Laundry, 536 A . 2d at 412 (“After signing the enpl oynent contract,
[ enpl oyee] experienced a significant change in his enpl oynent
status,” including greater responsibilities and increased
conpensati on).

Addi tional ly, although ATS prom sed to give Coady two
weeks pre-term nation notice, the benefit, if any, was slight, as
the Agreenent specified that she would remain an at-w ||
enpl oyee, and Pennsyl vania courts have held that such notice

provi sions do not constitute sufficient consideration. See



Mai nt enance Specialties, 314 A.2d at 281 n. 1; Capital Bakers,

Inc. v. Townsend, 231 A 2d 292, 294 (Pa. 1967).

ATS also relies on the $200 in trade credits which it
grant ed Coady when she signed the Enpl oynent Agreenent. Coady
argues that the credits were not sufficient, and noreover, that
she did not avail herself of these credits. ATS responds with
docunent ati on that Coady and her husband used the credits for
paynment of a two-night stay at the Doubletree Hotel in Plynouth
Meeting for their honeynoon. (Taylor affidavit at § 11). | note
that the docunentation indicates only that M. and Ms. Janes
Coady stayed two nights -- April 26 and 27, 1997 -- at a cost of
$159. (Plaintiff’s Exh. C. As Coady notes, this stay occurred
one nonth before she signed the Agreenent, while the Agreenent
speaks of her receipt of trade credits in the future tense.

The rel ationshi p between the hotel receipt and the
Agreenent is thus anbi guous at best; regardless, the recei pt does
not create an issue of material fact, because, even if Coady did
use a portion of the trade credits, those credits are
insufficient as a matter of |law to provide adequate consi deration
for a one year restrictive covenant, as they can be characterized

as neither “significant,” nor “substantial.” See Davis & \Warde,

616 A.2d at 1391 (Cavanaugh, J., dissenting) (“the $100 paynent
al one, without nore, is surely not akin to the significant rights

t he enpl oyee woul d give up through a one year restrictive



covenant.”); Modern Laundry, 536 A 2d at 412; cf., lnsulation

Corp., 667 A .2d at 733 (“$2,000 annual raise and change of
enpl oynent status from‘at-wll’ to a witten year-to-year term

upon signing the agreenent was adequate consideration . . . .”");

Davis & Warde, 616 A .2d at 1388 (finding consideration sufficient
where “not only were [enpl oyees] offered continued enpl oynent
wth new responsibilities, but each was given a cash paynent, a
guarantee of certain job benefits, including a favorabl e change
in the enployer’s autonobile rei nbursenent policy, and a
guar ant eed severance benefit in the event of term nation

"), Wainwight's Travel Service, Inc. v. Schnolk, 500 A 2d 476,

478 (Pa. Super. 1985) (ownership interest in corporation was

sufficient consideration); In re: Mpnaghan, 141 B.R 80, 83

(Bankr. E.D. Pa. 1992) (“[A]dequate consideration existed for the
restrictive covenant in the formof plaintiff’s offer of
reenpl oynent to defendant.”).
C. Cvil Conspiracy and Contribution clains
Because | find the Agreenent to be unenforceable as a
matter of law, | will also enter judgnent for Coady on ATS s

claimthat she conspired with Ckidata to violate the Agreenment.?

! Further, while ATS has referred to a comon | aw clai mfor breach of
| oyal ty, independent of any contractual relationship between Coady and ATS, it
has of fered no evidence or | aw supporting such a duty, beyond an obli que
statement in its brief that it will, if necessary, nove at trial to “conf[o]rm
its pleadings to the proof.” (ATS' s brief at 2 n. 1). This statenent
apparently refers to evidence to support the existence of a common | aw claim
Because the time to proffer such evidence is on sunmary judgnent rather than
at trial, I will deemany claimfor breach of a cormmon | aw duty of loyalty
abandoned.



The only remaining claim-- for contribution -- nust also fail.
Coady argues, that the settlenment between ATS and Cki data noots
this claim as it required ATS to pay no nore than the anount it
originally contended it owed Ckidata. Accordingly, Coady’s
actions, which cannot be said to have breached any contract

bet ween she and Coady, can al so not be said to have caused ATS
any damage. | wll interpret ATS s silence on this point as
acqui escence and accordingly enter judgnent for Coady on this
claim as well as on the breach of contract and civil conspiracy
cl ai ns.

An Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

OKI DATA, a di vi si on of :
OKlI AMERI CA, | NC., : ClVIL ACTI ON

NO. 97-4930
Pl aintiff,
V.

AMERI CAN TRADE SERVI CES, | NC.,

Def endant .

AMERI CAN TRADE SERVI CES, | NC. ,
Cross-claimPlaintiff,
V.

JEAN L. COQOADyY,

Cr oss-cl ai m Def endant .

ORDER
AND NOW this 10th day of June 1998, upon
consi deration of Cross-claimDefendant’s Mtion for Summary
Judgnment (Dkt. # 27), Cross-claimPlaintiff’s Response thereto
(Dkt. # 29), and Cross-claimDbDefendant’s Reply, it is hereby
ORDERED that, in accordance with the acconpanyi ng Menorandum the
Motion is GRANTED, and judgnent is entered for Cross-claim

Def endant. The O erk shall mark this case CLOSED.

BY THE COURT:

RONALD L. BUCKWALTER, J.



