IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRIM NAL NO. 91-00060
V. :
LEONARD A. PELULLO

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW
RE: THE REMAND HEARI NG

R F. KELLY, J. JUNE 9, 1998

On January 9, 1997, the United States Court of Appeals
for the Third Crcuit remanded this matter for the purpose of
conducting an evidentiary hearing with regard t o Def endant Leonard

A Pelullo's notion for a new trial.?! ?

Specifically, the court
stated, "On remand, the governnent should be afforded an
opportunity to denonstrate, consistent with its burden of proof,
that Pelullo would have testified during his first trial even if
the withheld material had been turned over." The court did not
state what standard of proof applied to the governnent's burden.

That then, is the first issue for this Court to deci de.

STANDARD OF PROCF

Insimlar cases, the Suprenme Court has consistently held
t hat t he preponderance standard applies when t he governnent has t he

burden of showi ng that evidence is not tainted by a constitutional

''US. v. Pelullo, 105 F.3d 117 (1997). A hearing was
conduct ed on January 23, 1998.

’The court continued the remand hearing until January 23,
1998 at M. Pelull o' s request due to the pendency of a separate
crimnal trial. See United States v. Pelullo, 961 F. Supp. 736
(D.N.J. 1997).




violation, and therefore is not subject to suppression under the

excl usionary rule. See Lego v. Twoney, 404 U. S. 477, 488-89

(1972); U.S. v. Matlock, 414 U.S. 163, 177 n.14 (1974); Nix v.

Wllianms, 467 U S. 431, 444 n.5 (1984); Colorado v. Connelly, 479

U S. 157, 168 (1986).

In Lego, the defendant contended the police coerced his
confession. The trial court admtted the confession, finding the
state had proved t he confessi on was vol untary by a preponderance of
the evidence. The defendant challenged this finding contending
t hat the standard was beyond a reasonabl e doubt. | n uphol ding the
trial court, the Suprene Court held,

To reiterate what we said in Jackson: Wen

a confession challenged as involuntary is

sought to be used against a crimnal defendant

in his trial, he is entitled to a reliable and

clear-cut determ nation that the confession

was in fact voluntarily rendered. Thus the

prosecution nust prove that at |east by a

preponderance of the evidence that the

confessi on was vol untary.

Id. 392 U S. at 488-89 (citations omtted).

I n Matl ock, where the Suprene Court remanded t he case for
an evidentiary hearing on the issue whether the evidence was
sufficient to establish consent to search, the court noted that the
district court had correctly applied the preponderance standard at
t he suppression heari ng:

[ T] he controlling burden of proof at suppression

heari ngs shoul d i npose no greater burden than

proof by a preponderance of the evidence. See
Lego v. Twoney, 404 U.S. 477, 488-89 (1972).

United States v. Matlock, 415 U S. at 178 n. 14.




In Nx v. WIlians, the police obtained a statenent from
a murder suspect, in violation of his sixth anmendnent right to
counsel, identifying the location of the victinls body. The
Suprenme Court reversed the defendant's initial conviction because
the state admtted the statenent into evidence. On retrial, the
state introduced evidence of the condition of the victims body,
which the police found using the defendant's statenent. The
def endant contended t hat evidence of the victim s body shoul d have
been suppressed as "poisonous fruit" of the sixth anmendnent
violation. The Suprene Court disagreed, holding that the state's
evi dence established by a preponderance of the evidence that the
police would have inevitably discovered the body wthout the
defendant's statenment and therefore, application of the

exclusionary rul e was not warranted. See Nix v. Wllianms, 467 U.S.

at 448-50. In United States v. Wade, 388 U. S. 218 (1967),

the Suprenme Court held that a pretrial line-up violated the
defendant's sixth anmendnent right, but remanded the case for a
hearing to give the governnent the opportunity to establish that
the illegal identification did not taint the later in-court
identification. Justice Brennan stated that the clear and
convincing standard would apply in the suppression hearing on
remand, but did so without analysis of the issue. See id. at 240.
Justice Brennan's decision in Wade preceded the cases cited above
i n which the Suprene Court

did anal yze the standard of proof issue. The Suprene Court has

expressly declined to foll ow Justice Brennan's viewthat the clear
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and convi nci ng standard shoul d apply i n ot her suppressi on cont exts.

See Lego v. Twoney, 404 U.S. at 492 (J. Brennan, dissenting); N x

v. Wllians, 467 U. S. at 459; Colorado v. Connelly, 479 U. S. at

185-86. The Suprenme Court subsequently limted Wade to |ine-up
cases. See Nix v. Wllians, 467 U S. at 444 n.5; 457 n8 (J.

Stevens, concurring) (1984). Inlimting Wade, the court reasoned
that a higher standard of proof was appropriate in a suppression
hearing involving an illegal |ine-up because a constitutional
defect in a pretrial identification could cast doubt on the
reliability of the subsequent in-court identification. Here, there
isnocontentionthat M. Pelullo's in-court testinony was rendered
unreliable by the Brady violation.

After review ng the above cases together with the briefs
submtted by M. Pelullo's counsel, | am convinced that the
governnent is required to prove by a preponderance of the evidence
that Leonard Pelullo would have testified at the first trial even
if the Brady material had been supplied to him | now nake these

followi ng findings of fact and concl usi ons of | aw

FI NDI NGS OF FACT

1. On July 3, 1991, a jury convicted M. Pelullo of 49
counts of mail fraud and one count of racketeering (Count 55).
(For the purpose of these findings, the 1991 trial will be referred
toas the "first trial.") On appeal, the Third Crcuit vacated 48
of the 49 wire fraud counts and Count 55. The Third G rcuit

affirmed one wire fraud count, Count 54.
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2. Count 54 charged M. Pelullo with conducting a
fraudul ent schene involving the diversion of $114,000 in funds
bel ongi ng to Pal mBeach Hei ghts & Devel opnent Corporation ("PBH'),
a wholly owned subsidiary of the Royale Goup Limted Corporation
(" Royal e") . The indictnent charged that in February 1986, M.
Pelull o used these corporate funds to repay a personal debt M.
Pelullo owed to Anthony Di Sal vo, a | oanshark associated with the
Phi | adel phia mafi a. Racketeering Act ("RA") 60 of Count 55 charged
this same schene as a predicate act of M. Pelullo' s racketeering
activity.

3. At a second trial, on January 29, 1993, a jury
convicted M. Pelullo of 49 wire fraud counts and one RI CO count.
On January 24, 1994, the Third Circuit of Appeals reversed that
conviction on all counts. |In Cctober 1994, M. Pelullo was tried
for a third time. That trial ended when the jury was unable to
reach a verdict. Followng a retrial in January 1995, the jury
again convicted M. Pelullo of 46 counts of wire fraud and Count
55. (For the purpose of these findings, the 1995 trial wll be
referred to as the "1995 retrial")

4. On appeal of the 1995 retrial, M. Pelullo
chal l enged both the original conviction on Count 54 and the
convi ctions on the other counts fromthe 1995 retrial. The Third
Crcuit vacated M. Pelullo's conviction on Count 54 on the ground
that the governnent had failed to produce evidence constituting
Brady material which M. Pelullo could have used to inpeach

governnent w tnesses regarding Count 54 at the first trial. See
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United States v. Pelullo, 105 F.3d 117 (1997). These itens

consisted of: (i) rough notes of a June 14, 1990 intervi ew of M.
Pelullowitten by FBI Speci al Agent Randal | Wl verton duri ng which
M. Pelullo discussed the $114,000 transaction; (ii) a nmenorandum
of an interview of Phillip Leonetti, the former underboss of the
Phi | adel phia mafia, by an I RS agent and the agent's rough notes of
the interview, and (iii) FBI surveillance logs of the Florida

resi dence of Ni codenp Scarfo, the forner boss of the Phil adel phia

mafi a.
5. M. Pelullo obtained the Brady material before the
1995 retrial. Thus, the Brady convictions found by the Third

Circuit wth respect tothe first trial did not require reversal of
the convictions from the 1995 retrial. However, M. Pelullo
asserted that the Brady violation tainted his convictions fromthe
1995 retrial because the governnent used a portion of his testinony
fromthe first trial at the 1995 retrial. As the Third Grcuit
noted, M. Pelullo contended the court should have suppressed his
testinony fromthe first trial because:

[H e was forced to take the stand at the first

trial due solely to the governnent's failure to

abide by its obligation under Brady. In other

words, M. Pelullo argues that because he had

no other way to inpeach the governnent wtness

(sic) he was conpelled to take the stand hinsel f

and rebut their testinony.
Id, at 124.

6. The Third Crcuit agreed that M. Pelullo's
testinony fromthe first trial would be subject to suppression if

the district court determned on remand that 1t was the
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"inadm ssible fruit of a poisonous tree" of the Brady violation.
Id. at 125. The Third G rcuit remanded for an evidentiary hearing
to give the governnent the opportunity to establish "whether M.
Pelul |l o woul d have testified inthe first trial anyway even if the
governnent had conplied with its Brady obligations.” 1d. at 125.
The Third Crcuit identified the rel evant portion of M. Pelullo's
testinony fromthe first trial as foll ows:

Q So, there was a debt to Tony D Sal vo?

A Yes.

Q And that debt was repaid?

A Yes.

Q Wen was it repaid?

A Wll, it was paid, ny brother gave ne $55, 000

i n Septenber and he has the cashier's check

| think | gave it to you and then ny dad gave
me a $180, 000 out of the closing on the
restaurant and his property and that was

$230, 000, then | gave Pete $20,000. It nust
have been sone tinme in '87 that we paid it off.
kay, now and Pete gave the noney to, | guess
it ended up with Di Sal vo.

Q Ckay, we've heard testinony froma nman naned
Leonetti about the use of the Mafia to collect
on this | oan.

First of all, did you ever have any contact
wth M. Leonetti?

A: | have know edge of who M. Leonetti is. | grew
up in South Philadel phia. | know these people
fromseeing themon the street and maybe runni ng
into themat a restaurant. Do | know then? Do
| associate with thenf? No.

Q GCkay. D d he contact you about this |oan?

>

Never .

Did he contact your famly?

v



>

> QO > Q =

Yes, what happened was ny brother has a business
i n South Philadel phia, he had a recordi ng conpany
at 20th and Wom ssing. Mst of these people

are fromthat area and they wal ked into Pete and
told himthat hey had been assigned to coll ect
the | oan and Pete got in touch with ne and said
we have a problemand that's how it cane about.

kay, did you have any concern for your famly at
t hat point?

Absol utely, they are dangerous peopl e.

And what was the time period again that the | oan
was repaid, Septenber of '86, August and them' 87,
sonmetine in January?

kay, | think it was about that tine.

Do you know a man naned Ni codenp Scarfo?

| know who he is. | know himfrom South

Phi | adel phia. | could have run into himat a
restaurant, | know who he is. Do |I?

Do you?

Associate with him no.

Did you have any conversations with hi mabout
this | oan?

Never .

kay, have you ever been to his hone?
Yes.

How di d that conme about ?

What happened was, | was in Mam and a man by
t he name of Sam LaRusso. Sam had worked for ny
fat her about 30 years ago as a |aborer. And he
told nme he had a job in Fort Lauderdale, would
| come up and help hin? | said sure, Sam 1'I|
be up to see it.

| went up to Fort Lauderdal e and when | get
there he tells ne where I'mat. | didn't know
it was Scarfo's house. And he said Leonard, he
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said, | need sonme help here. There's a

construction job. | don't have any people here
and | need to get a permt. | said, Sam | don't
want to get involved. Don't put me in this

posi tion.

And | wasn't threatened, but the situation
Wi th Sam was that Sam was a prisoner, basically,
until this work was done and he asked nme to get
hima permt, get himsone contractors to get
t he work done, otherwi se he was going to have a
problemw th these people. And I | ooked at the
job, 1 sent Keith Swenson there and | said see
what you can do about getting hima permt and
get him sone plans and get the job done and
let's get the hell out of here. That's what

| told him
Q Is that the only time you were ever at his house?
A: | mght have been there twice with Sam because he

needed sone technical help on how to do sonething
and | tried to limt my exposure there, yes.

United States V. Pelullo, 105 F.3d at 120-21.

7. As noted, the Third Circuit found that the
governnent's failure to disclose rough notes taken by Agent
Wl verton during a June 14, 1990 interview with M. Pelullo
constituted a Brady violation. The facts regarding this interview
are relevant to the analysis of the remand issue.

8. During the investigation leading up to his
indictnment, M. Pelullo requested a neeting with the prosecutor and
Agent Wolverton. As M. Pelullo stated, he wanted "to speak to
themand try and straighten this out.” GX 12 at 196. M. Pelullo
was acconpani ed by his attorney, Fred Schwartz. According to the
testi nony of Agent Wl verton, and FBI Agent M chael Leyden, during
this interview M. Pelullo stated that he had used the $114, 000 in

funds belonging to PBHto repay his personal |oan to D Salvo. At



the first trial, M. Pelullo denied making this statenent.

9. On January 23, 1998, the Court conducted an
evidentiary hearing to give the governnment the opportunity to
establish that M. Pelullo' s testinony fromthe first trial was not
i nadm ssible "fruit of the poisonous tree." At the hearing, the
gover nnent of fered evi dence consisting primarily of excerpts of the
testinony fromthe first trial and statenments of M. Pelullo from
ot her proceedings, for the purpose of showing that M. Pelullo
woul d have testified at the first trial evenif the Brady materi al
had been produced.

Al though M. Pelullo had no burden to produce any
evidence, M. Pelullo offered the testinony of 3 enn Witaker, one
of his attorneys fromthe First trial, to support his contention
that he was conpelled to testify at the first trial. On direct,
M. Whitaker explained the reason M. Pelullo testified at the
first trial as follows:

Q M. Witaker, were you involved in the decision
to have M. Pelullo testify at the first trial?

A | was.

What were the determ ning factors in that
deci sion to have himtestify?

A Well, primarily that we had two F.B.l. agents
testifying abut a neeting at which M. Pelullo
was present, and their testinony needed to be
rebutted about a particular reference that's
contained in this 302.....

Q Is that the reference that is at Page JA-774,
the last four |ines?

A:  Yes. The reference is that a $114,000 wire
transfer fromthe debtor-in-possession
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account to LRP, Inc., was used to repay Tony
D Salvo. W felt it essential that we call
M. Pelullo to respond to that, because,
quite frankly, there was no other way to dea
wi th that issue.

In addition, we felt that we were
required to respond to the testinmony of M.
Leonetti about his contacts with M. Pelull o,
and, again, there was no one el se avail abl e
to deal with that, and there was no effective
cross-exam nation material to deal with those
W t nesses.

TR at 17-18.°
11. On cross-examnation, M. Witaker testified that,
wi th respect to Agent Wbl verton's rough notes of the June 14, 1990
interview, M. Pelullo specifically waived his fifth anmendnent
privilege so that he could testify about what M. Pelullo clained
he told the agents about the $114,000 transaction during the June
14, 1990 interview
Q And you're saying that instead of having those
[ rough] notes, you put Leonard Pelullo on the
stand to say that he told the agents sonething

different, is that correct?

A. In part, that's one of the reasons. (....)

Q@ No. I'mnot focusing on that yet. [|I'msinply
saying, with respect to Wl verton and Leyden's
direct testinony, you put Pelullo on to deny
that he made the statenent that they attri buted
to himabout the $114,000 in the 302?

A: In part, he was put on the stand to deny that
the statenent that's contained in the 302,
which | believe was the subject of testinony

3The notation "Tr." refers to the transcript of the remand
hearing held on January 23, 1998.
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by M. Wl verton, was made.
Tr. at 40.
12. Wth respect to the testinony of governnent w tness
Phillip Leonetti, M. Whitaker testified on cross-exam nation that
M. Pelullo waived his fifth anmendnent privilege so that M.
Pelull o could contradict Leonetti's testinony that he had contact
with Pelullo:
Q GCkay. And so you're saying he took the stand
solely to contradict Leonetti about the contact

the two of them had?

A:  You keep using the word "solely,” and that's
not correct.

Q Wwll, solely with respect to Leonetti's testinony?
A. Wth respect to Leonetti's testinony, he took the
stand to contradict that he had a contact with
Leonetti.
Tr. at 55-56.
13. M. Whitaker testifiedon cross-exanm nationthat M.
Pelullo's decision to waive his fifth amendnent privilege at the
first trial was based only on the governnent's evi dence pertaining
to Count 54, and that the government's proof pertaining to the
other 53 wire fraud counts did not influence M. Pelullo's decision
to testify:
Q And are you saying that offering a defense to
t hose other 53 counts did not factor in your
decision to put Leonard Pelullo on the stand?
A Not really.
No what? Not really what?

A. It did not. | felt we had adequate defenses
and adequate presentation as to the other
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counts. Count 54 was the one | was nost
concer ned about .

Tr. at 61.

14. M. Wiitaker acknow edged that before M. Pelullo
took the stand at the first trial, M. Pelullo and M. \Whitaker
wer e awar e t hat governnent wi tness Keith Swenson coul d testify that
he had seen M. Pelullo at M. Scarfo's house in Florida:

Q And you knew, didn't you, before he took the

stand, and Leonard Pelull o knew, that Keith
Swenson has been to Scarfo's house because
Leonard Pelullo had sent himthere and had
seen Leonard Pelullo at Scarfo's house?

A: | believe that's the case.

Tr. at 63.

15. Insum M. Wihitaker testified specifically that M.
Pelullo's only reason for waiving his fifth amendnent privil ege was
to defend against Count 54, and the corresponding RA 60, by
testifying that: (a) M. Pelullo did not admt to Agents Wl verton
and Leyden that he used the $114,000 to repay M. Di Salvo; (b) to
the contrary, M. Pelullo told the agents that he used t he $114, 000

to pay an "interconpany debt"; and (c) he did not have contact with
M. Leonetti and M. Scarfo at M. Scarfo's house in Fort
Lauderdal e, Florida in January of 1986 concerning t he D Sal vo | oan.

16. At the first trial, M. Pelullo faced an indi ct nent
charging himw th 55 separate crimnal counts: 54 counts of wire
fraud and 1 racketeering count. Each separate wire fraud count

exposed M. Pelullo to a five year sentence of inprisonnent.

17. These multiple counts conprised three separate
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fraudul ent schenes conducted by M. Pelullo. See Indictnment. The
first schenme, charged in Counts 1 through 53 and the correspondi ng
RA 1 through 59, alleged M. Pelullo fraudulently diverted to his
personal benefit $1.6 mllion in |oan proceeds advanced to Royal e,
a public corporation controlled by M. Pelullo, by Areri can Savi ngs
& Loan Association ("American"). The second schene, charged in RA
61 through 72, involved M. Pelullo's diversion of an additional
$471, 000 of Royale corporate funds to his personal benefit. The
third Fraudul ent schene, charged in Count 54 and RA 60, involved
M. Pelullo's diversion of the $114, 000 of PBH corporate funds to
repay his personal debt to M. D Sal vo.

18. The first trial began on June 17, 1991 and ended on
July 3, 1991. The governnent presented approxi mately 30 wi t nesses
to prove M. Pelullo's two schenmes to defraud Royal e and Aneri can
by diverting |oan proceeds advanced to Royale to his personal
benefit. The governnment called fornmer Pelullo enployees (Rubin,
Swenson, McDonal d, Conegys, WI Il ians, Hel | hake, Bershtein, Fel dman)
and several of Royale's outside accountants to establish the
schenes. The governnent al so cal |l ed several w tnesses to establish
how M. Pelullo diverted over $2 million in Royal e corporate funds
to his personal benefit. Two enployees fromAnerican testified as
to the draw request process through which M. Pelullo falsely
overstated the construction costs to claim |oan proceeds from
Ameri can. In support of these w tnesses, the government also
i ntroduced vol um nous docunentary evidence. The followng is a

summary of the governnent's proof at the first trial
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(A M. Pelullo was the chief executive officer of
Royal e, a public corporation engaged in real estate devel opnent.
Royal e was in precarious financial condition. From1983 to early
1986, M. Pelullo exercised conplete control over Royale and its
board of directors.

(B) 1n 1983, Royal e acquired six hotels in Florida (the
"art deco hotels"). In June 1984, Royale obtained a loan with
Anrerican for $13.5 nillion to finance the acquisition and
renovation of the art deco hotels. American retained $3.7 mllion
of the loan to pay for the renovation costs and di sbursed these
funds only after Royale submtted certified draw requests
containing an item zation of costs incurred by Royale. Under the
terns of the | oan, Royale had to incur the costs before requesting
paynent. The | oan was increased twice and by the end of 1985
Royal e had requested and received approximately $6.2 million
t hrough draw requests.

(C© Wthout prior approval from the Royale board or
conpetitive bidding, M. Pelullo arranged for Delta Devel opnent &
Construction Corp. ("Delta"), a conpany he controlled, to do the
renovation work on the art deco hotels. By virtue of his control
over Royale and its board, the willful circunvention of standard
corporate procedures, and the use of Delta, M. Pelullo was able to
conduct two fraudul ent schenmes whose objects were to divert Royal e
corporate funds for his personal use.

(D In the draw request M. Pelullo submtted between

July 1984 and Novenber 1985 to obtain renovation | oan proceeds, he
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overstated renovation costs by at least $3 nillion. Not only did
M. Pelullo submt fal se requests, he submtted fal se i nvoi ces and
rel ated docunents to support the draws. Anerican relied on the
draw request and supporting docunents to di sburse | oan proceeds.

(E) To conceal his schenmes, M. Pelullo stopped
mai nt ai ni ng accounting records for Royal e and instructed Anerican
to di sburse | oan proceeds directly to Delta checking accounts, thus
conpletely circunventing any accounting of the l|oan funds by
Royal e' s public auditors and sharehol ders.

(F) After Anmerican wired |oan proceeds to Delta's
accounts, they were disbursed only at M. Pelullo' s directions.
The governnent's evi dence showed how M. Pel ull o used Royal e' s | oan
proceeds to finance his private business projects in Philadel phia
and his horse farmin Chester County, Pennsylvania. M. Pelullo
al so used Royal e's | oan proceeds for personal expenses, such as:
buyi ng real estate in Chester County, Pennsylvani a; buying a ranch
i n Montana; repaying aloan his father owed t o a Phil adel phi a bank;
and repaying M. Pelullo's ganbling debt to an Atlantic Cty
casi no. M. Pelullo also arranged for his brother, Arthur, to
del i ver $100, 000 of Royal e | oan proceeds in cash to M. Pelullo at
a casino in Puerto Rico.

19. The evidence as to the third schenme showed that M.
Pelullo had a loan froma | oanshark named M. D Sal vo. Wen M.
Pelullo failed to repay the | oan, M. D Sal vo sought the assi stance
of Philip Leonetti, a nenber of the Philadel phia mafia. M.

Leonetti agreed to help collect the debt in exchange for half the
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anount collected. Inlate 1985 or early 1986, M. Leonetti and his
uncl e, Ni codeno Scarfo, who was the boss of the Phil adel phia mafi a,
met with M. Pelullo and advised himto repay M. D Salvo. As a
result, M. Pelullo instructed a Royal e enpl oyee to wire transfer
$114, 000 out of a PBH bank account to a Pelullo-fam |y corporation
i n Phil adel phia on February 25, 1986, where it was converted to
cash and deliver to M. D Sal vo.

20. During a sidebar conference, the governnent
proffered the testinony of M. Swenson, a former enployee of M.
Pelull o, regarding his trips to M. Scarfo's Florida residence as
rel evant proof of M. Pelullo's association wth M. Scarfo and M.
Leonetti. See GX17. However, the court ruled that this testinony
was not admi ssible in the governnent's case-in-chief.

21. OnJuly 1, 1991, M. Pelullo testified on direct in
his own defense. The transcript of his direct testinony begi ns on
page 80, and concl udes on page 203. This excerpt of the transcri pt
contains approximately 7 pages of sidebar discussions, which
results in a net total of 116 pages of testinmony. (GX 12). O the
total testinony, six (6) of the 116 pages (194-200) were devoted to
t he subj ect of the $114, 000 transaction. The other testinony (over
110 pages) pertained to matters relating to the governnment's proof
of the other two schenmes to defraud Royale of over $2 mllion in
| oan proceeds and is conpletely unrelated to Count 54/ RA 60. 1In
sum the vast majority of M. Pelullo's testinony was dedi cated to
providing a defense to the heart of the governnent's case, nanely

the two fraudul ent schenes charging M. Pelullo with defrauding
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Anerican and Royal e of over $2 million. |In substance, M. Pelullo
asserted he was entitled to the | oan proceeds whi ch t he gover nnent
contended he had fraudulently diverted to his own use.

22. In his direct testinony, M. Pelullo discussed at
length: (a) his role in financing Royale; (b) the background of
the art deco loan; (c) various problens with the construction
process; (d) the bank inspection process; and (e) his contention
that he was entitled to disburse funds of a public corporation to
hi nsel f.

23. At the conclusion of his testinony, M. Pelullo
st at ed:

Q@ Now wth respect to noney that was paid over

to Delta pursuant (sic) to this loan, did
Delta provide value for all the noney which
it received fromthe | oan?

A Delta earned every dine that we put into that
j ob and we gave up a lot of consideration in
doing that job. And we gave full value for
that job. Even the bank comented that they
couldn't believe we were getting it done for
the prices we were doing it for.

Q D d you ever take noney from Royal e to which
you were not entitled?

A:  Absolutely not.

24, M. Pelullo also testified that, contrary to the
governnment's proof, he had not used the $114,000 to repay M.
D Sal vo. However, M. Pelullo also introduced other evidence,
separate and apart form his own testinony, to establish his
contention that the $114,000 was not used to repay M. D Sal vo.

M. Pelullo's father, Peter Pelullo, testified for the defense
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that: (a) Royal e owed hi mnoney for the hotel renovation project
and the $114,000 wire transfer to LRP was a partial paynent of the
noney owed to him (b) he used the $114, 000 for personal reasons;

and (c) he did not use it to repay M. D Salvo. GX 18.

25. Peter Pelullo alsotestifiedthat in August of 1986,
his son, Arthur Pelullo, informed him that Leonard Pelullo had
borrowed noney form M. D Salvo and that M. Scarfo and M.
Leonetti had advised the Pelullo famly to repay M. D Salvo.
Peter Pelullo testified he assisted M. Pelullo in repaying M.
D Sal vo by borrowi ng noney froma bank in Septenber of 1986, which
he gave to another son, Peter, to repay the noney that M. Pelullo
owed to M. D Salvo. M. Pelullo introduced bank docunents
supporting this version. Leonard Pelullo's two brothers, Arthur
and Peter, did not testify for the defense. However, they were
avail able to testify on behalf of M. Pelullo. (Tr. at 56-59; GX
18). M. Pelullo also had a copy of a $55, 000 bank check drawn on
his brother's account and nmade payable to M. Di Salvo which M.
Pelull o contended was used to repay his debt to M. D Sal vo.

GX 19.

26. As noted, the Third Crcuit vacated all counts of
conviction fromthe First trial, except for Count 54. A second
trial was conducted in January 1993 (the "second trial"). However,
because the Third Circuit had affirnmed Count 54, this Court granted
the governnment's pretrial notion for a ruling that under the

doctrine of collateral estoppel, the wire fraud of fense charged in
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RA 60 was established by M. Pelullo' s conviction on Count 54.
t hus, whether M. Pelullo had commtted the fraudulent schenme
i nvolving the diversion of $114.000 in PBH funds to repay M.
D Sal vo was not at issue in the second trial. (The governnent was
still required to prove that this offense was part of the pattern
of racketeering activity charged in Count 55).

27. On January 25, 1993, M. Pelullo testified in his
own defense at the second trial. The transcript of M. Pelullo's
direct testinony begins on page 146 and concl udes on page 202.
This excerpt of the transcript contains 56 pages. M. Pelullo
againtestified about his "entitlenment" defense to his personal use
of the Royale funds in essentially the sanme manner he had during
the first trial. 1In his direct, M. Pelullo also discussed: (a)
his role in financing Royale; (b) his justification for disbursing
art deco | oan proceeds to his personal benefit; (c) how he conputed
the costs submtted to American in the draw process; (d) his
expl anation for various itens that the governnent had established
were fraudulent; (e) his explanation for why two international
accounting firns were unable to conplete their audit; and (f) his
efforts to buy a casino in Puerto R co for Royale. The only
significant difference between M. Pelullo' s testinony during the
first trial and his testinony during the second trial was that M.
Pelullo did not testify about the $114, 000.

28. | have reviewed the record fromthe first trial and
read in its entirety the direct and cross-exam nation of M.

Pelullo in that trial. | haveread inits entirety M. Pelullo's
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testinony at his second trial. | have conpared M. Pelullo's first
trial testinony and M. Witaker's closing argunent with M.
Wi taker's testinony as to the reasons why M. Pelullo testified at
the first trial.

29. | find that the governnent has established by cl ear
and convi nci ng evi dence that M. Pelull o waived his fifth amendnent
privilege and voluntarily agreed to testify at the first trial so
that M. Pelullo could present a defense to the jury by expl ai ni ng
that he was entitled to use the Royale corporate funds in the
manner that he did, and therefore, he did not commt fraud as
charged inthe indictnent. | further find that the Brady materi al
does not and cannot establish or even support the "entitlenment”
defense M. Pelullo sought to establish through his direct
testinony. | find that the Brady material is irrelevant to the
"entitlenment" defense M. Pelullo advanced through his direct
testinony at the first trial. As the Third GCrcuit has held: "the
wi t hhel d evi dence clearly could have been utilized by the defense
during the first trial to underm ne the governnment's case on Count
54 by way of inpeaching the testinony of three governnent
W tnesses: M. Leonetti, M. Wlverton and M. Kurtz (sic)." Id.
105 F.3d at 122. Because the Brady material would not have
supported M. Pelullo's "entitlenent" defense, having the Brady
material available at the first trial would not have changed M.
Pelull o's decision to testify.

30. The best evidence of M. Pelullo' s reason for

wai ving his fifth anmendnent privilege is the substance of what M.
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Pelullo actually testified about after waiving the privilege. The
record of the first trial establishes that the overwhel m ng
maj ority of M. Pelullo's testinony was dedicated to M. Pelullo's
explanation as to why he was entitled to use the Royale |oan
proceeds for his personal benefit.

31. The governnent's evidence with respect to Counts 1
t hrough 53, the fraudul ent schene i nvolving M. Pelullo's diversion
of the $1.6 mllion dollars in | oan proceeds advanced to Royal e for
the art deco hotels, was strong. As noted, the governnent call ed
[ 30] witnesses and presented over 100 exhibits in support of the
proof of this scheme. M. Pelullo's ability to control Royale,
Delta and their respective bank accounts was clearly established.
M. Pelullo could not dispute the overwhel m ng evi dence show ng
that M. Pelullo disbursed $1.6 mllion in | oan proceeds advanced
to Royale for the art deco hotels project and $471, 000 i n worKki ng
capital to his private conpani es and personal bank accounts. The
government presented clear evidence that M. Pelullo had caused
American to disburse the |oan proceeds to Royale through false
representations regarding the construction costs incurred for the
art deco hotels. The government's evidence clearly established
that M. Pelullo had intentionally disregarded standard corporate
practices and "stonewal | ed" Royal e's public accountants to conceal
hi s diversion of corporate funds. The inference of M. Pelullo's
intent to defraud was obvious. Absent an explanation justifying
M. Pelullo' s diversion of corporate funds to his personal benefit,

the jury woul d have had no difficulty inreturning guilty verdicts
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on Counts 1 through 53. In short, the governnent's evidence was
conpelling. This evidence nmay have conpelled M. Pelullo to take
the stand at the first trial. However, such conpul sion did not
vi ol ate any right, constitutional or otherwise, of M. Pelullo. As
the Third Grcuit has held, the Brady materi al may have been usef ul
to M. Pelullo with respect to the inpeachment of the governnent
W t nesses regarding Count 54, but it would not have deterred M.
Pelullo from testifying about his "entitlenment" defenses.
Accordingly, | have found that the governnment has established by
cl ear and convincing evidence that M. Pelullo's testinony at the
first trial was obtai ned by neans sufficiently distinguishable from
the Brady violation to be purged of any taint arising fromthat
vi ol ation. See Harrison v. United States, 392 U S. 219, 226

(1968).

32. | find that the governnment has established by cl ear
and convi nci ng evidence that M. Pelullo would have specifically
testified during the first trial that he was present at M.
Scarfo's Florida residence even if the Brady material had been
di scl osed. | have found that M. Pelullo waived his fifth
amendnment privilege and testified at the first trial to put forth
his so-called "entitlement" defense to all counts of the
indictnent. However, having elected to waive his fifth anendnent
privilege to testify about his "entitlement" defense, M. Pelullo
could reasonably anticipate that he would be subject to cross-
exam nation about his contacts with M. Leonetti an M. Scarfo.

M. Witaker testified at the remand hearing that M. Pelullo

23



acknow edged that he was in fact present at M. Scarfo's Florida
residence. (Tr. at 64). Thus, M. Pelullo could not have denied
bei ng present at M. Scarfo's house if confronted about this matter
on cross-exam nation, but would have had to acknow edge bei ng at
M. Scarfo's Florida residence. Tactically, this adm ssion woul d
have | ess inpact if disclosed on direct. Mreover, M. Pelullo
coul d acconpany hi s adm ssionw th his all eged i nnocent expl anation
for his visits to M. Scarfo's Florida residence. A far worse
scenario would have transpired if M. Pelullo had fal sely denied
being present at M. Scarfo's Florida residence: the governnent
could have inpeached this denial by calling M. Swenson as a
rebuttal w tness. In Sum once M. Pelullo waived his fifth
amendnment privilege to testify about his "entitlenent" defense to
all counts of the indictnent, it was inevitable that the truth
about his visits to M. Scarfo's house wuld come out.
Accordingly, the governnent has denonstrated by clear and
convi ncing evidence that M. Pelull o' s specific testinony about his
trips to M. Scarfo's house in Florida that the governnent
i ntroduced at the 1995 retrial was obtained by neans sufficiently
di stingui shable fromthe Brady violation to be purged of any taint
arising fromthat violation. Harrison at 226.

33. This Court's conclusion that M. Pelullo would have
testified in the manner that he did at the first trial evenif the
Brady material had been di scl osed i s bol stered by the fact that M.
Pelullo testified at the second trial, even though the $114, 000

transaction with M. D Salvo charged in Count 54 was not an issue
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for the jury to decide. At the second trial, M. Pelullo once
again wai ved his fifth anmendnent privilege and testified at | ength
regarding his "entitlenent"” defense to the two other fraudul ent
schenes. M. Pelullo did not testify about the $114,000
transaction at the second trial. M. Pelullo's conduct at the
second trial is powerful and conpelling evidence that his reason
for waiving his fifth amendnent privilege and testifying at the
first trial had nothing to dowth theinformation contained in the
Brady material, because the information contained in the Brady
material was relevant only to the $114,000 transaction with M.
D Sal vo and was not relevant to the other counts about which M.
Pelullo freely testified at considerable |ength. Sinple logic
dictates that if, as M. Witaker testified, M. Pelullo' s reason
for testifying at the first trial was solely to contradict the
government's w tnesses regardi ng the $114, 000 transaction with M.
D Sal vo, then M. Pelullo would have had no reason to testify at
the second trial when this issue was not presented to the jury.
The fact that M. Pelull o waived his fifth amendnent privil ege and
testified at the second trial when the $114, 000 transacti on was not
at issue establishes beyond any doubt that M. Pelullo had an
i ndependent reason for testifying, totally unrel ated to t he subj ect
matter of Count 54 and the information contained in the Brady
mat eri al .

34. The conclusion that M. Pelullo would have testified
in the manner that he did at the first trial even if the Brady

mat eri al had been disclosed is supported by M. Pelullo's prior
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course of conduct with respect to waiver of his fifth amendnent
right. The governnent's evi dence at the remand heari ng est abl i shed
that M. Pelullo has a long history of voluntarily waiving his
fifth anmendnment privilege, as denonstrated by the follow ng
ci rcunst ances:

(A) Between 1986 and 1991, M. Pelull o repeatedly wai ved
his fifth amendnent privilege by testifying on nunerous occasi ons
under oath concerning the subject matter of the indictnent,
including: (a) his connection to Delta; (b) his personal use of
| oan proceeds; (c) paynents to corporations controlled by M.
Pelullo; and (d) his connection to and control of Royale.
(Attachnment A of governnent's proposed findings of fact and
conclusions of law is a sunmmary of the governnent's evidence
pertaining to M. Pelullo's prior testinony, show ng when M.
Pelullo testified, the proceeding in which he testified, the
subject mtter of the testinony, and the relevance to the
indictnment and this remand hearing).

(B) Between 1986 and 1990, M. Pelullo voluntarily gave
i nterviews about the subject matter of the indictnent to FBI agents
investigating this matter on three (3) occasions. (GX 9, 10, 11).
The third interviewwas requested by M. Pelullo, was conducted in
t he presence of his attorney, Fred Schwartz, and wth M. Pelullo's
witten consent was an on-the-record interview, that is to say, M.
Pel ul | o agreed that anything he said during the interview could be
used against him See GX 11, page 1.

(GO On July 30, 1990, M. Pelullo testified in his own
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defense at his crimnal trial in Cncinnati, Chio for bribing a
bank officer. (GX 4). On the follow ng day, July 31, 1990, M.
Pelullo was acquitted of all charges. (GX 5). WM. Pelullo was
represented by d enn Witaker.

(D) On January 25 and 26, 1993, M. Pelullo testifiedin
his own defense at the second trial of this indictnent. (GX
13, 14) .

35. | find, based on ny review of: (a) M. Pelullo's
prior sworn testinony; (b) M. Pelullo's voluntary interviews with
the FBI, two of which were in the presence of his attorney, Fred
Schwartz; (c) M. Pelullo's testinony in the two trials in this
crimnal matter; and (d) this Court's own observations of M.
Pel ul | o' s deneanor and conduct, specifically his ability to control
and manage his own defense; that M. Pelullo believed he could
persuade the jury that he was telling the truth. However, after
testifying in his own defense at the first and second trials and
being convicted in both, it is nore likely than not that M.
Pelullo decided to try a different approach in the subsequent
trials.

36. Moreover, M. Pelullo decided to waive his fifth
amendnment privilege and testify at the first trial on the advice of
M. Whitaker. (TR at 17.) M. Pelullo's choice of M. VWhitaker
to defend himin this case was understandable: |ess than a year
earlier M. Witaker had successfully defended M. Pelull o agai nst
a federal indictnment charging himwth bribery. The decision in

that case to waive M. Pelullo's fifth anendnent privilege and
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testify in the bribery case was obviously beneficial. 1| find that
the acquittal M. Pelullo and M. Whitaker had recently achi eved by
wai ving M. Pelullo's fifth anmendnent privilege in the G ncinnati
trial undoubtedly bolstered M. Pelull o' s decision to once again
wai ve his fifth amendnent privilege and testify at the first trial.

37. Based upon all of the foregoing facts, | have no
hesitation in concluding that M. Pelullo would have testified at
the first trial in the manner that he did even if the governnent
had di scl osed the Brady material .

38. Inhistestinony at the remand hearing, M. \Witaker
stated the specific reasons why M. Pelullo testified at the first
trial: (a) to contradict the testinony of Agents Wl verton and
Leyden regarding M. Pelullo's statenents during the June 14, 1990
interview, and (b) tocontradict M. Leonetti's testinony regardi ng
contacts with M. Pelullo. The conparison of M. Pelullo's trial
testinony with M. Whitaker's testinony at the remand establi shes
that M. Pelullo' s after-the-fact explanation for waiving hisfifth
amendnment privilege is not supported, but rather is contradicted,
by the record of the first trial.

39. When pressed on cross-exam nation at the remand
hearing, M. Whitaker eventually admtted that M. Pelull o deci ded
to testify at the first trial, in part, so that he could tell the
jury his version of what he had told Agents Wl verton and Leyden
during the June 14, 1990 i ntervi ew about the $114, 000 transacti on.
(Tr. at 40). Agent Wbl verton's rough notes contain the notation:

"repayi ng interconpany debt." According to M. Pelullo, this
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notation reflects a statenent made by M. Pelullo during the June
14, 1990 interview

Agent Wbl verton's notes indicate that M. Pelullo
stated during the interview that the purpose of the
$114,000 wire transfer was to "repay interconpany
debt . "

Brief O Appellant Leonard A. Pelullo, US. CA, 3d Cr., Nos. 95-
1829; 95-1856, at 18 (Dec. 8, 1995).

40. If M. Pelullo waived his fifth amendnent privil ege
so that he could tell the jury that he told the agents he used the
$114,000 to "repay interconpany debt" during the June 14, 1990
interview, then one would expect that M. Pelullo would have
testified at the first trial that he told the agents he used the
$114,000 to "repay interconpany debt" during the June 14, 1990
i ntervi ew.
41. At the first trial, M. Witaker elicited the
followng testimony from M. Pelullo about the statenent he
al l egedly gave to the agents during the June 14, 1990 interview
Q \VWhat were the circunstances of the conversation --
first of all, et me ask you this. Did you ever
tell themat any time that this $114, 000 t hat
was wired to your father was to be used to repay
a debt to Anthony D Sal vo?

A | did not.

Okay. What were the circunstances of the
conversation?

A. | was there with M. Cone, M. Wlverton and
M. Laden (sic). And | was going over these
different transactions and what was goi ng on.
| had voluntarily gone in there to speak to
themand try and straighten this out. (...)

And basically | had run through all the
transactions with Royale and the affiliates
and at the end, the question was put to ne
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by M. Laden (sic), not M. Wlverton, what
about the 114,000, did that go to pay Tony
D Salvo? And | said | don't renenber the
114,000 going to pay Tony Di Salvo, but | do
have or did have a loan with Tony Di Sal vo.

It was never a situation where | said
it went to pay Tony D Sal vo, because it
didn't.

GX 12 at 196-97 (enphasis added).

42. The record of the first trial establishes that when
given the opportunity to testify that he told the agents he had
used t he $114, 000 to "repay i nterconpany debt," M. Pelullo did not
sotestify. | findthat it is inconceivable that a defendant woul d
wai ve his fifth anmendnment privilege for the specific purpose of
presenting i mportant testinony about what he all egedly said during
an interview with governnent agents, and then sinply not present
t he testinony.

43. Moreover, M. Pelullo's sworn testinony fromthe
first trial regarding what he allegedly told the agents during the
June 14, 1990 interviewis far different fromhis after-the-fact
contention that he told the agents he used the $114,000 to "repay

i nt erconpany debt." M. Pelullo testified: "Il said | don't

renenber the 114,000 going to pay Tony Di Salvo, but | do or did

have a | oan with Tony Di Sal vo." GX 12 at 197. The two versions of
what M. Pelull o supposedly toldthe FBI agents are irreconcil abl e.
It is clear beyond any doubt that M. Pelullo could not have been
notivated to waive his fifth amendnent privilege during the first
trial so that he could testify that he told the agents he used the
$114,000 to "repay interconpany debt" during the June 14, 1990
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i nterview because M. Pelullo' s sworn testinony fromthe first
trial was that he said sonething entirely different to the agents
during the June 14, 1990 interview.

44, Wth respect to M. Leonetti's testinony concerning
contacts with M. Pelullo, M. Pelullo did deny generally that M.
Leonetti and M. Scarfo discussed the D Salvo oan with him See
GX 12, at 197-200. However, M. Pelullo admtted he was at M.
Scarfo's house on two occasions. M. Pelullo did not deny that
t hose occasions occurred in January of 1986. Nor did M. Pelullo
deny that he nmet wwth M. Scarfo and M. Leonetti on either or both
of those occasions. Thus, asto M. Leonetti's testinony about his
"contacts" with M. Pelullo at M. Scarfo's house in January of
1986, evidence M. Pelullo contends notivated himto testify, the
trial testinony put forth by M. Pelullo to contradict M. Leonetti
i s equivocal at best.

45. Moreover, whether M. Pelullo net with M. Leonetti
and M. Scarfo was not essential to proof of the offense charged in
Count 54. M. Pelullo' s general denial of having contacts wth M.
Leonetti and M. Scarfo regarding the D Salvo |oan would not
contradi ct the governnent's other evidence showng M. Pelullo
comm tted the fraudul ent schene charged i n Count 54. The gravanen
of Count 54 was that M. Pelullo fraudulently diverted corporate
funds to his personal use. The essence of the defense M. Pelullo
put forth in the first trial was that he was entitled to use the
corporate funds for his personal benefit. As noted above, M.

Pelullo called his father to testify that M. Pelullo was entitled
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to wire transfer the $114,000 to LRP and that the Pelullo famly
actually repaid M. Di Salvo wwth noney from a different source.
M. Pelullo's "entitlenent"” defense did not require M. Pelulloto
contradict M. Leonetti's testinony about their contacts. Nor
woul d testinony contradicting M. Leonetti as to whether there were
contacts in January of 1986 rebut the governnent's other proof on
this count.

46. M. Pelullo contends that he was notivated to take
the wtness stand in his first trial and articulates two reasons
therefore. Yet, when we read what he actually said at the first
trial, with respect to those two notivating factors, we see that
t he testi nony was vague and anbi guous at best. It is inconceivable
to me under these circunstances that M. Pelullo woul d have given
up his constitutional privilege only for the purpose of providing
such vague and anbi guous testi nony.

47. It is significant that M. Whitaker's closing
argunent at the first trial on behalf of M. Pelullo does not
mention M. Pelullo's testinony that he now claine was so
i mportant. Although M. Pelullo contends that he was conpelled to
testify so that he could contradict the Agents' testinony that M.
Pelullo admitted to using the $114,000 to repay M. D Salvo, no
mention was made of that testinmony in his closing argunents.
| nst ead of attacking the credibility of the governnent agents, M.
Pelull o conceded for the sake of his closing argunent that the
$114, 000 nmay have been used to repay M. Di Sal vo as t he gover nnent

cont ended. M. Pelullo's attorney then argued that he was
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neverthel ess entitled to use the noney for this purpose:

They have the burden, |adies and gentlenen, for
a very good reason, because we are presuned i nnocent
until proven guilty beyond a reasonabl e doubt. They
have to show proof beyond a reasonabl e doubt of no
entitlenment and there has been [no] such show ng.

Let's talk about the third scheme. The third
schene is the $114,000 wire transfer from Pal m Beach
Hei ghts, a deed consol i dated subsidiary of the Royal e
G oup to an account owned by LRP, Inc., a conpany
owned by Peter F. Pelullo. Allegedly, that noney,
according to the Governnent is being used to repay
a debt to Anthony Di Salvo (sic). Again, the question
is, was the transfer itself, the $114,000 wire transfer
a transfer which was wong? And |adies and gentl enen,
the Governnent has failed to prove that it was.

It's undisputed that it went to LRP. Undi sputed.
And it's undisputed that LRP is owned by Peter F.
Pelull o, Leonard Pelullo's father. |It"'s undisputed
that Peter Pelullo took that noney fromthe account,

i ssued checks on it. Those checks were witten out
for various amounts and they were cashed by Arthur
Pelullo. $114,000 went into the account, $114, 000
came out. It is also undisputed in this case,
because there is no contrary testinony anywhere that
Peter Pelullo was the driving force on this project.
But for Peter Pelullo, this project could not have
been conpl et ed.

Peter Pelullo was entitled to conpensation for
his work on that project. And he has testified and
no one has disputed it that he received a total of
alittle over $300,000. And what was that made up
of? It was made up of $114, 000 which was wire
transferred to himin February of 1986 for nobney
t hat he had advanced on behal f of the corporation,
noney to which he had a direct entitlenent,

Ladi es and gentlenen, let's assune, let's
assune that Peter Pelullo used that noney to repay
Tony Di Salvo (sic). Let's assune that what the
Governnent has said is correct, and we deny it,
and the evidence doesn't establish that that
happened in any way, shape of (sic) form But
let's assunme that he did that. You've got to ask
yoursel f, so what? Because again, Peter Pelullo
was entitled to the noney as conpensation and he
could use that noney anyway that he wanted to use
it. And if he wanted to use it to repay a debt
of his son, if he wanted to use is (sic) to take
to the racetrack, if he wanted to use it to give
it to his famly, whatever it was that he wanted
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to do with it, it was his business.

Remenmber | asked M. Pelullo on the stand,
guesti ons about what happened to that noney and
one of the things that he said is | have never
answered to anyone about the use of ny noney,
but I will now because you' re asking ne. And
that's the way it is. Wen it's your noney,
when you've earned it and you're entitled to it,
you don't have to answer to anyone about it.

And that's the problemw th the Governnent's
case. They have not shown a | ack of entitl enent
to the noney and wi thout showi ng that | ack of
entitlenment, their case falls. 1t coll apses.

Attachnment B, at 150-53, (enphasis added).
48. M. Pelullo's closing argunent addressed the
testinony of M. Leonetti in the foll ow ng manner:

They brought in a man nanmed Phillip Leonetti,

in this case, to try to paint a picture of
Leonard pelullo (sic) having sonme contact
with bad people. He's not charged with that.
M. Leonetti tal ked about reaching out and
putting pressure and nuscle on Leonard
Pelullo to repay a debt. He got victimzed,
M. Pelullo got victinm zed by an adn tted
ruthless nurderer. And then he has been
victim zed by the Governnent by their
bringing this man before you to try to nake
it appear that he, M. Pelullo is bad because
he had sone contact with these people, that
he borrowed noney and had to pay it back.

Attachnment B, at 160, (enphasis added).

49. M. Pelullo' s sunmation during the first trial about
M. Leonetti's testinony directly contradicts M. Pelullo's
contention at the renmand hearing that he testified for the purpose
of contradicting M. Leonetti about contacts at M. Scarfo's house
in January of 1986. M. Pelullo's argunent that he was
"victim zed" by M. Leonetti presunmes that M. Leonetti had

contacted M. Pelullo and that M. Pelullo was forced to repay M.
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D Sal vo because M. Leonetti and M. Scarfo intervened.

50. M conclusion that M. Pelullo would have testified
even if the governnent had produced the Brady material and
therefore his decision to testify was unrelated to the Brady
material, is reinforced by the representati ons of Dennis Ri chard,
one of M. Pelullo's other trial attorneys, to the court during the
first trial. After M. Pelullo had called several defense
W t nesses, the court, for schedul i ng purposes, inquired whether M.
Pelullo could fill the remainder of the afternoon, a Friday, wth
ot her defense wtnesses, including hinself if he intended to
testify.* M. Richard explained that the defense i ntended to cal
one or two nore w tnesses before deciding whether to call M.

Pelullo. The follow ng colloquy occurred:

M. COLE: Well, | just want to be sure that we
understand who -- if the defendant -- if he is
not going to take the stand -- if he is going

to take the stand, he can do it this afternoon
| don't want to cone in here Monday norning and
be told that the reason for the delay was
because he is going to take the stand.

M. RICHARD: W have other wi tnesses. W have
to make a decision as to whether or not the
defendant will take the stand. That's a decision --

The COURT: | think you're playing ganes with ne.

M. RICHARD: No, we're not playing a ganme, Judge.
Not at all. And it depends on -- once this other
testinony finishes up, one has to make a judgment
whet her or not it's necessary or not and that is
a judgnent that we have not mmade.

“The exchange occurred on June 28, 1991, on a Friday
afternoon at 2:51 p.m when M. Pelullo informed the court that
he needed an early recess because a witness he wanted to call was
unavai l abl e until Monday.
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Attachnment C, at 121-22 (enphasis added).

51. On July 1, 1991, the Monday foll ow ng the above
si debar, two additional defense witnesses testified before M.
Pelull o did: Kevin Thomas (concerni ng nortgage docunents) and John
Cooney (concerning M. Pelullo' s role as CEO). Neither of these
W t nesses testified about anything relating the D Sal vo | oan or the
$114,000 wire transfer. See Attachnment Dto Governnent's Proposed
Fi ndi ngs of Fact and Concl usi ons of Law.

52. I find that M. Richard's contenporaneous
representation that the decision whether M. Pelullo would testify
depended on the testinony of the additional defense w tnesses, and
the fact that the testinony of these additional w tnesses had no
rel evance to the $114,000 transaction, supports this Court's
conclusion that M. Pelullo would have testified even if the Brady
mat eri al had been disclosed prior to the first trial.

53. At the remand hearing, M. Witaker testified that
M. Pelullo had to testify for the foll ow ng reasons:

The reference is that a $114,000 wire transfer from

the [ PBHl debtor-in-possession account to LRP, Inc.,

was used to repay Tony Di Salvo. W felt it essential
that we call M. Pelullo to respond to that, because
quite frankly, there was no other way to deal with

t hat issue.

In addition, we felt that we were required to respond

to the testinony of M. Leonetti about his contacts

with M. Pelullo, and again, there was no one el se
avail able to deal with that, and there was no
effective cross-exam nation material to deal with

t hose w t nesses.

(Tr. at 17).
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54, Contrary to M. Wiitaker's testinony, the record of
the first trial and the remand hearing establish that M. Pelullo
had other evidence to address the governnment's proof that M.
Pel ull o used the $114,000 to repay M. Di Sal vo, which he cold have
used instead of having M. Pelullo testifying. There was anot her
W tness to what occurred during the June 14, 1990 interview Fred
Schwartz. M. Schwartz was present at the interviewas counsel for
M. Pelullo. The court finds that M. Schwartz was subject to the
court's subpoena power as of June 1991. (Tr. at 42). The court
finds that calling M. Schwartz to testify about his observations
of what M. Pelullo said during hisintervieww th the agents woul d
not constitute a wai ver of an attorney-client privil ege between M.
Schwartz and M. Pelullo. M. Schwartz was no | ess conpetent to
testify about what occurred during the interviewthan M. Pelullo
was. Thus, M. Pelullo could have called M. Schwartz to testify
about what was said during this neeting in lieu of waiving his
fifth amendnent privilege. M. Schwartz al so t ook cont enpor aneous
notes during the June 14, 1990 interview. See Attachnment F of
governnent's proposed findings of fact and conclusions of |aw
Again, M. Schwartz' notes would have been as probative of what
occurred during the interviewas M. Wl verton's rough notes or M.
Pelullo's own recollection. In sum M. Pelullo could have used
the testinmony or notes of M. Schwartz to rebut the governnent
agents about what occurred during the June 14, 1990 interview.

55. Moreover, M. Pelullo didcall his father totestify

at the first trial that his debt to M. Di Salvo was repaid with
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noney froma source other than the $114,000 wire transfer, and at
a date that contradicted the governnent's proof. M. Pelullo al so
presented docunentary evidence to support his version of how he
repaid M. D Salvo. M. Pelullo' s tw brothers, Arthur and Pete,
were al so available to testify about M. Pelullo's version of how
and when M. D Salvo was repaid. (Tr. at 59.) The father's
testinony directly contradicted the governnent's proof, including
t he testi nony of the agents and M. Leonetti, that M. Pelullo used
the $11400 wire transfer of PBH funds to repay M. Di Sal vo.

56. Inlight of the evidence available to, and actually
used by, M. Pelullo to defend agai nst Count 54 at the first trial,
| findthat M. Pelullo's contention that "he was conpel |l ed to take
t he stand hi nsel f" because of the "governnent's failure to abi de by

its obligation under Brady," see Pelullo, 105 F. 3d at 1214, is not

supported, but rather is contradicted, by the record.

57. In weighing the credibility of M. Witaker's
testinony, | have considered the follow ng factors: M. Whitaker
spoke with M. Pelullo after the Third Circuit rendered its
deci sion regarding the remand hearing. (Tr. at 66.) M. Whitaker
reviewed the Third Crcuit's opinion (Tr. at 15) and the Brady
material before testifying at the remand hearing. (Tr at 31). M.
Wi t aker understood the purpose of the remand hearing. (Tr. at
15). M. Wiitaker testified that the | aw firmhe worked for when
he represented M. Pelullo was still owed in excess of $100, 000 in
| egal fees, which M. Whitaker hopes the firmeventually col |l ects.

58. M. Wiitaker testified that presenting a defense to
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the other 53 wire fraud counts did not factor in the decision to
have M. Pelullo testify. (Tr. at 61, 63.) This statenent was
made, despite the fact that the overwhelmng nmpjority of M.
Pelullo's testinony, and the overriding thene of M. Witaker's
cl osing argunent, addressed M. Pelullo's "entitlenent"” defense to
all of the wire fraud counts. Even if M. Pelullo successfully
def ended agai nst Counts 54 and 55 by contradicting the governnent
Wi t nesses about the $114, 000 transacti on, M. Pelullo neverthel ess
faced a substantial sentence of i nprisonnent if convicted on Counts
1 through 53. (Tr. at 61.) | find it incredible that M. Pelullo
woul d be notivated to waive his fifth amendnent privilege in order
to defend agai nst one wire fraud count but woul d not be influenced
by the possibility of being found guilty of 53 additional wre
fraud counts. The nost serious allegations in the indictnent

i nvol ved the two schenes charging M. Pelullo with diverting over

$2 million of Royale's |oan proceeds. In contrast, Count 54,
charged a schene involving only one transaction of $114,000. In
viewof this, | have no doubt that M. Pelull o' s reason for wai ving

his fifth amendnent privilege at the first trial was to defend all
charges in the indictnment and not limted to defending against
Count 54. In light of the testinony actually presented at the
first trial and the closing argunent of counsel and M. Pelullo's
potential exposure on Counts 1 through 53, | do not accept M.
Wi taker's testinony that presenting a defense to the other 53 wire
fraud counts was not a factor in M. Pelullo's decision to testify

at the first trial.
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59. M. Wiitaker's testinony that M. Pelull o waived his
fifth amendnment privilege sothat he could contradict the testinony
of Agents Wl verton and Leyden about M. Pelullo's inculpatory
statenents during the June 14, 1990 interview is directly
contradicted by the record of what M. Pelullo actually testified
to at the first trial. See supra. at Paragraph 21-23.

60. According to M. Whitaker, when M. Pelullo revi ened
Agent Wl verton's formal report, M. Pelullo denied neking the
statenment that he used the $114,000 to pay M. Di Salvo. Tr. at
32). M. Wiitaker testified that M. Pelullo told him that he
Pelullo in fact told the agents he used the $114,000 to pay "an
i nterconpany debt." (Tr. at 34). |If that were accurate, | would
think that M. Witaker would have demanded to see Agent
Wl verton's rough notes to determ ne whet her the contenporaneous
notes of theinterviewcontradicted the formal report and supported
M. Pelullo's version of what allegedly occurred during the
interview M. Witaker did not do this. Rather, M. Whitaker
filed a pretrial notion asking only that the rough notes be
preserved so that they would be available for use at trial, if
necessary. M. Whitaker did not request to see the rough notes
after Agents Wl verton and Leyden testified.

61. Moreover, M. VWhitaker did not even attenpt to
cross-exam ne Agent Wbl verton or Agent Leyden about the statenent
M. Pelullo contends he actually gave to the agents during the
neeting. M. Witaker did not need the rough notes to confront the

agents about whether M. Pelullo had in fact told themhe used the
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noney to "repay interconpany debt" because, as M. \Witaker
testified, M. Pelullo hinself had told M. Witaker that is what
he said during the interview. See supra, at Paragraph 60. M.
Wi taker's failure to even broach this subject during the cross-
exam nation of Agents Wl verton and Leyden at the first tria
raises a significant doubt that M. Pelullo told M. VWhitaker
before the first trial that he had nade the statenent "repaying
i nterconpany debt"” during his interview w th the agents.

62. The sane | ogic dictates that M. Wi taker woul d have
al so attenpted to obtain Fred Schwartz's notes of the June 14, 1990
interview M. Schwartz represented M. Pelullo at the interview
and took notes. Presumably, if M. Pelullo in fact made the
al | egedl y excul patory statenment that he used the $114, 000 to repay
an "interconpany debt," then Schwartz's cont enpor aneous not es woul d
have been conpelling corroboration of this fact. M. \Witaker had
a significant |ack of recollection at the remand heari ng about this
pi ece of evidence that could have been critical to M. Pelullo's
defense. \When asked what steps M. Whitaker undertook to obtain
M. Schwartz's notes, M. \Witaker testifiedthat he did not recal
if he asked M. Schwartz for his notes. (Tr. at 45.) M. \Witaker
admtted that he spoke with M. Schwartz during the first trial,
but testified that he did not recall whether he asked M. Schwartz
if he took notes during the June 14, 1990 neeting. (Tr. at 41).
| findit is unlikely that M. \Witaker woul d have no recol | ection
of attenpting to obtain such a significant piece of evidence,

particularly when this evidence could have been used instead of
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calling M. Pelullo to testify. A better explanation is that at
the first trial that evidence sinply was not significant to the
defense until after the Third Grcuit's Brady finding.

63. M. Wiitaker's request at the tinme of the first
trial to preserve, rather than produce, Agent Wl verton's rough
notes, and his failure to recall taking steps to obtain M.
Schwartz's notes, cast doubt upon his current testinony that M.
Pelull o had chall enged the accuracy of Agent Wl verton's fornal
reports and had provided M. Whitaker wth a different account of
what M. Pelullo had told the agents.

64. M. Whitaker testified "there was no effective
cross-exam nation material"™ to deal with M. Leonetti. Inits nost
recent opinion, the Third Crcuit agreed that the Brady materi al
had "potential inpeachnent"” value wth respect to M. Leonetti.
Pelullo, 105 F.3d at 123. However, the Third G rcuit has al so held
that M. Pelullo had other effective inpeachnent material to
chal l enge M. Leonetti's credibility during the first trial.

Leonetti was subject to extensive cross-exam nation

and i npeachnent. The defense attacked Leonetti's

credibility by bringing to |ight the accounts of

his murders and his desperate deals with the

governnent in order to get out of prison sooner.

United States v. Pelullo, 14 F.3d at 887. In light of the

i npeachnment material actually used by M. Pelullo during the first
trial to attack M. Leonetti, M. Wiitaker's statenent that he had
no effective cross-exam nation material w thout the Brady materi al
is, at a mninmm an exaggeration of the circunstances M. Pelullo

faced at the first trial.
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65. Moreover, inanotionfiled by M. Pelullo after the
second trial but before the Third Crcuit's Brady finding, M.
Pelullo described M. Leonetti's trial testinony as being of
"m nuscul e rel evance."” See, Attachnent E, at pg. 2 of governnent's
proposed findings of fact and conclusions of law. This notion is
probative of the weight M. Pelullo actually attributed to M.
Leonetti's testinony and the effect this testinony had upon M.
Pelull o's decision to waive his fifth amendnment privilege. This
Court isunwlling to accept that a defendant woul d be notivated to
wai ve his fifth amendnment privilege to contradict testinony which
the defendant characterizes as having mnuscule relevance,"”
particul arly when the defendant was able to describe this w tness
as a "ruthl ess nurderer" based upon the evidence admtted at trial.

66. M. VWhitaker testified that he woul d have used the
surveillance logs to i npeach M. Leonetti's testinony that there
was a neeting at M. Scarfo's house in Florida with M. Pelullo.
(Tr. at 23). However, this testinony is directly at odds with M.
Wi taker's closing argunent in the first trial where M. Pelullo
conceded M. Leonetti contacted hi mabout the D Salvo |oan. M.
Wi t aker argued that even though M. Leonetti "nuscled" Pelullo
into repaying the D Sal vo | oan, M. Pelullo was entitled to use the
$114,000 in this manner. Moreover, M. Witaker acknow edged t hat
nunerous entries on the surveillance logs showng that an
"unidentified white mal e" had entered M. Scarfo's house coul d have
been a reference to anybody, including M. Pelullo. (Tr. at 53).

As the Third G rcuit recognized, the surveillance |ogs "would do
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little, if any, to undermne M. Leonetti's testinony that he net
wth M. Pelulloat M. Scarfo's residence during [January 1986] to
di scuss the repaynent of the D Salvo loan". Pelullo, 105 F. 3d at
123 n.3. In light of the "questionable" inpeachnent val ue of the
surveillance logs, M. Witaker's testinony that having them
avail able before the first trial would have influenced M.
Pelull o's decision not to waive his fifth anmendnent privilege is
not persuasi ve.

67. | do not believe that M. Leonetti's testinony about
his contact wth M. Pelullo had any effect upon Leonard Pelullo's
decisionto testify. M. Wiitaker testified that M. Pelullo told
hi m he was not present at Scarfo's Florida residence in January
1986, as M. Leonetti testified, but went there at a difference
time. M. Pelullo' s testinony fails to state when he in fact was
there. | do not believe that M. Pelullo would waive his fifth
amendnment privilege so that he could contradict M. Leonetti's
testinony only to present equivocal testinmony which did not
directly contradict M. Leonetti. M. Pelullo's primary theory of
defense was that he was entitled to spend the $114,000 to repay
D Sal vo or for any other purpose. M. Pelullo offered evidence to
support a jury finding that he repaid D Salvo with noney from
anot her source, whether M. Pelullo had contact wth M. Leonetti
was really not that significant. The question was whether or not
M. Pelullo used corporate funds to which he was not entitled.

68. The record of the first trial established a nore

pl ausi bl e explanation as to why M. Pelullo testified as he did
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with respect to the $114,000 wire transfer. The governnent has
produced ot her evidence to establish the existence of the D Sal vo
| oan (Vosbi kian, Arthur Pelullo); the timng of the repaynent to
D Sal vo (McDonald, Arthur Pelullo); and M. Pelullo' s adm ssion
t hat he used the $114,000 to repay Di Sal vo (Wl verton, Leyden). It
was beyond di spute that M. Pelullo wire transferred $114, 000 from
a bankrupt Royal e subsidiary to a Phil adel phia account on February
25, 1986. Accordingly, it is beyond question that M. Pelullo's
reason for testifying was to offer an innocent explanation as to
why he was entitled to the noney -- irrespective of what he did
with the noney. It would be of no consequence to this defense
whether M. Pelullo ever nmet with M. Leonetti over the D Sal vo
loan. (In fact, M. Pelullo acknowl edged in his trial testinony
that M. Leonetti had contacted M. Pelullo's brother, Peter, about
the D Salvo |oan. See GX 12 at 198.)

69. The record of this crimnal case is replete with
irreconcil abl e inconsistencies fromM. Pelullo. M. Pelullo gave
one version, under oath at the first trial, of what he allegedly
told the agents during the June 14, 1990 intervi ew. See Paragraph
43. M. Pelullo then advanced a different version of what he
allegedly told the agents during the June 14, 1990 interview to
persuade the Court of Appeal that he had been denied Brady
evi dence. See Paragraph 41. One of M. Pelullo' s attorneys
represented tothis Court during the first trial that M. Pelullo's
decision to testify depended on two wtnesses who testified

excl usively about the schenme charged in Counts 1 through 53. See
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Par agr aphs 53-55. Another Pelullo attorney then testified at the
remand hearing that Counts 1 through 53 had nothing to do with M.
Pelullo's decision to testify at the first trial. See Paragraph
13. In a nmotion filed with this Court, M. Pelullo described M.
Leonetti's trial testinony as having "m nuscul e rel evance."” See
Paragraph 65. M. Pelullo then sought to establish at the remand
hearing that this "irrelevant” testinony conpelled himto waive his

fifth amendnment privil ege.

CONCLUSI ONS OF LAW

1. The governnment is required to prove by a
preponderance of the evidence that Leonard Pelullo would have
testified at the first trial even if the Brady material had been
supplied to him

2. The governnent has proven by clear and convincing
evidence that M. Pelullo would have testified during his first
trial evenif the withheld material had been nade avail able to him
| therefore find that M. Pelullo' s trial testinony fromthe first
trial was not tainted by the Brady violation found by the Third
Crcuit in United States v. Pelullo, 105 F.3d 117 (3d Gr. 1997)

and i s not subject to suppression under the exclusionary rul e of

Harrison v. United States, 392 U S. 219 (1968).

| therefore make the follow ng O der
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRIM NAL NO. 91-00060
V.

LEONARD A. PELULLO
ORDER
AND NOW this 9th day of June, 1998, the Defendant's

Mbtion for a New Trial is DEN ED.

BY THE COURT:

Robert F. Kelly, J.



