IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PRUDENTI AL PROPERTY & CASUALTY : ClVIL ACTI ON
| NSURANCE CO :

V.

VI CTOR DASH,

JANI CE HARMON,

BRUCE FLOYD,

LOS WLLIAMS, Admi nistratrix of

the Estate of Natasha M chelle

WIIlians,

& PENNSYLVANI A FI NANCI AL

RESPONSI Bl LI TY ASSI GNED CLAI M5 :

PLAN : NO 97-6326

MEMORANDUM and ORDER

Norma L. Shapiro, J. May 20, 1998

Plaintiff Prudential Property & Casualty |nsurance Conpany
(“Prudential”) filed this declaratory judgnent action under 28
US C 8§ 2201, et seq., against defendants Victor Dash (“Dash”),
Jani ce Harnon (“Harnon”), Bruce Floyd (“Floyd”) and Lois WIIlians
(“Wllianms”) as admnistratrix of the estate of Mchelle
WIllianms. Pennsylvania Financial Responsibility Assigned d ains
Plan (the “Plan”) was added as a party defendant. Prudenti al
filed a notion for summary judgnent, which the court granted at
oral argunent. This Menorandum follows the court’s oral grant of
sumary j udgnent .

BACKGROUND

Har mon | eased a 1989 Mercedes Benz (“Mercedes”) from
Fl eet way Leasi ng Conmpany. The Mercedes was insured under a

Prudential autonobile liability policy issued to Harnon,



effective from Novenber 23, 1994 to May 23, 1995. (Policy,
attached as Ex. Bto PItff."s Brief). The policy provides
liability coverage for the follow ng drivers:

You and a resident relative are insured while using
your car or a substitute car covered under this part.

O her people are insured while using your car or a

substitute car covered under this part if you give them

perm ssion to use it. They nust use the car in the way

you i nt ended.

(Policy at 8).

Har non frequently drove the Mercedes from her hone in Upper
Darby to her boyfriend Floyd s residence in Phil adel phia where
she left the car while at work. (Dep. of Janice Harnon at 30,
attached as Ex. Eto Pltff.’ s Brief ["Harnon Dep.”]). On
occasion, after Harnon had left the car wwth Fl oyd, Floyd rented
the Mercedes to third-parties in exchange for noney and supplies
of crack cocaine. (Dep. of Victor Dash at 9-10, 47, attached as
Ex. Fto PItff.’s Brief ["Dash Dep.”]). |In one instance, Harnon
left the car in Floyd' s possession with perm ssion to drive the
vehicle. Wen Floyd did not return the vehicle at the appointed
time, Harnon reported it stolen. (Harnon Dep. at 28-29).
Cccasionally, Floyd would ask Harnon’s perm ssion to use the
Mercedes. Sonetinmes she gave him perm ssion, but other tinmes she
did not. (ld. at 31-32). On the occasi ons when Harnon knew

Fl oyd had driven the car, Harnon had given him perm ssion. There

is no evidence that Harnon was aware of Floyd s use of her car
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when she had not given himexpress permssion to do so. (ld. at
31-34). (ld.). Harmon had never net Dash and neither knew him
nor gave himpermssion to drive her car at any tine. (ld. at
32).

On April 30, 1995, at about 5:00 p.m, Harnon drove the
Mercedes to Floyd' s residence and left it with Floyd. (Harnon
Dep. at 14). Harnon |left the car keys in Floyd s kitchen and
asked Floyd to clean the car if he had tine. (Harnon Statenent
at 1-2, attached as Ex. Ato the Plan’s Brief). Floyd admts
that Harnon did not give himpermssion to drive the car or all ow
anyone else to drive it on that date. (Dep. of Bruce Floyd at
19, 31-32, attached as Ex. Dto Pltff.’s Brief [”Floyd Dep.”];
Harnon Dep. at 31). Floyd stated that Harnon “didn’t allow ne to
drive it. She definitely would not allow anyone else to drive
it.” (Floyd Dep. at 31-32).

Fl oyd cl ai ms8 he was washing Harnmon’s car in front of his

resi dence that eveni ng when Dash approached himand sat in the
passenger seat of the Mercedes. Floyd, |eaving Dash in the car,
wal ked to a store across the street to purchase cigarettes.
(Fl oyd Dep. at 15). Floyd does not recall whether he left the
keys in the Mercedes, but when he returned fromthe store, Dash
and the Mercedes were missing. (ld. at 18).

Dash has disputed Floyd s allegations. Accepting the facts

nost favorable to the non-novant, Floyd delivered the car to
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Dash’s house that evening, where Dash rented the Mercedes from
Fl oyd for $20.00 in cash and $40.00 worth of crack cocai ne.
(Dash Dep. at 8-13). Floyd represented to Dash that he was the
owner of the Mercedes, (ld. at 10), and instructed himto return
the car by 11:00 p.m (lLd. at 48).

Dash picked up Natasha WIllianms (“Natasha”), a fourteen year
old girl, and drove around Phil adel phia with her. At about 9:10
p.m that night, Dash, traveling on Henry Street at an excessive
rate of speed, lost control of the vehicle. The Mercedes spun
out of control, hit a utility pole and continued rotating until
t he passenger side was crushed by a large tree. Natasha was
killed by the inpact. (Police Reports, attached as Ex. Ato
Pltff.s Brief).

Prudential, arguing Dash did not have Harnon’s perm ssion to
drive the car, disclained coverage for the accident. WIIians,
admnistratrix for Natasha' s estate, initiated an action in the
Phi | adel phi a County Court of Common Pl eas agai nst Dash, Fl oyd,
Harnon and the Plan (for uninsured notorist coverage).
Prudential, seeking a declaration that it has no duty to defend
Dash or Floyd in the pending state court action, filed the
present action. Dash, Harnon and Floyd failed to answer
Prudential’s Conplaint; default was entered agai nst Dash and
Har ron, al t hough default was not sought agai nst Fl oyd.

Prudential filed this notion for sunmary judgrment; only WIllians



and the Plan filed responses in opposition. At oral argunent on
May 19, 1998, the court granted Prudential’s notion for summary
j udgnent .

DI SCUSSI ON

St andard of Revi ew

Summary judgnent may be granted only “if the pl eadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law” Fed. R Cv. P.
56(c). A defendant noving for summary judgnent bears the initial
burden of denonstrating there are no facts supporting the
plaintiff’s claim then the plaintiff nust introduce specific,
affirmative evidence there is a genuine issue for trial. See

Celotex Corp. v. Catrett, 477 U S. 317, 322-324 (1986). “Wen a

nmotion for summary judgnent is nmade and supported as provided in
[ Rul e 56], an adverse party may not rest upon the nere
all egations or denials of the adverse party’s pleading, but the
adverse party’'s response, by affidavits or as otherw se provided
in [Rule 56], nust set forth specific facts showing that there is
a genuine issue for trial.” Fed. R Cv. P. 56(e).

The court nust draw all justifiable inferences in the non-

novant’s favor. See Anderson v. Liberty Lobby, Inc., 477 U. S

242, 255 (1986). A genuine issue of material fact exists only
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when “the evidence is such that a reasonable jury could return a
verdict for the non-noving party.” 1d. at 248. The non-novant
must present sufficient evidence to establish each elenent of its

case for which it will bear the burden at trial. See Mat sushita

El ec. Indus. Co. v. Zenith Radio Corp., 475 U. S. 574, 585-86

(1986) .
1. The Insurance Policy

An insurer has an obligation to defend a | awsuit agai nst an
i ndi vi dual “whenever the conplaint filed by the injured party may
potentially come within the coverage of the policy.” Gedeon v.

State Farm Mut. Aut. Ins. Co., 188 A 2d 320, 322 (Pa. 1963); see

Cadwal | ader v. New Ansterdam Cas. Co., 152 A 2d 484, 488 (Pa.

1959). Interpretation of a contract is a question of |law for the
court. “The goal of that task is, of course, to ascertain the
intent of the parties as mani fested by the | anguage of the

witten instrunent.” Standard Venetian Blind Co. v. Anerican

Enpire Ins. Co., 469 A 2d 563, 566 (Pa. 1983). \Were the

contractual |anguage is clear, the court nust give that |anguage
its plain and ordi nary neaning, unless contrary to public policy.

See Wndrimv. Nationwde Ins. Co., 641 A 2d 1154, 1157 (Pa.

1994); Antanovich v. Allstate Ins. Co., 488 A 2d 571, 575 (1985).

Under Pennsylvania | aw, perm ssion to use an autonobil e mnust

cone fromthe naned i nsured. See Brower v. Enployers’ Liability

Assurance Co., Ltd., 177 A 826, 828 (1935); Belas v. Ml anovi ch,
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372 A .2d 478, 481 (Pa. Super. 1977). The perm ssion may be
either express or inplied. There is no dispute that Harnon did
not give express permssion to either Floyd or Dash to use her
Mercedes on April 30, 1995; the issues are whether Harnon gave
inplied permssion to Floyd to use the vehicle and, if so,

whet her the inplied permssion was |imted to Fl oyd or covered
soneone driving wwth Floyd s perm ssion on the night of the
acci dent.

In Belas, the naned insured |l ent her car to her nephew
Sanuel for personal use. Sanmuel drove to a restaurant where he
met his friend Craig. Craig, in turn, asked Sanuel if he could
borrow the car to visit his friend Rosenmarie; Sanuel agreed.
While Craig was driving the car wwth Rosenmarie, he was invol ved
in an accident. See id. at 479-80. The naned i nsured did not
know Sanuel was planning to lend the car to another and gave only
Samuel use of the car. The court held there was insufficient
evidence to support a finding that the naned i nsured gave inplied
perm ssion for Sanuel to lend the car to his friend. See id. at
484.

In Federal Kenper Ins. Co. v. Neary, 530 A 2d 929 (Pa.

Super. 1987), an insurer sought a determnation of its duty to
defend a driver involved in an accident. The naned insured | ent
his car to his step-son on the condition that the step-son not

permt any non-licensed driver to operate the vehicle. The step-



son permtted a non-licensed, underage third-party (who
fraudulently represented that he had a |license) to operate the
car. See id. at 929. The court held that because the naned
i nsured had explicitly forbidden his step-son to all ow any non-
licensed driver to use the car, the driver was not insured under
t he policy.

| npl i ed perm ssion can arise fromthe “course of conduct in
whi ch the parties have nutual ly acqui esced.” 1d. at 931.
“However, ‘perm ssion’ requires sonething nore than nere
sufferance or tol erance without taking steps to prevent the use
of the autonobile, and perm ssion cannot be inplied from
possessi on and use of the autonobile w thout the know edge of the

naned insured.” 1d.; see Nationwide Mut. Ins. Co. v. Cummi ngs,

652 A 2d 1338, 1344 (Pa. Super. 1994), appeal denied, 659 A 2d

988 (Pa. 1995). The court nust |look to the grant of perm ssion
given by the naned insured. Here, Harnon’s grant of perm ssion
to Floyd was limted to his washing the car and driving it behind
the house if necessary. Floyd admtted he did not have
perm ssion to drive the car or permt anyone else to do so.
Regardl ess of Floyd' s m srepresentation of ownership to Dash,
Harnon’s grant of perm ssion did not include Dash’s use of the
Mer cedes.

It is clear that, as a matter of |aw, the Prudenti al

liability policy did not cover either Floyd or Dash on April 30,
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1995 and sunmary judgnent in Prudential’s favor is required.

See, e.qg., Gft v. Nationwide Ins. Co., No. 97-6934, 1998 W

164997, at *3 (E.D. Pa. Apr. 9, 1998) (passenger riding in stolen
vehicl e that he thought bel onged to driver not covered where
named i nsured had not authorized the driver to use the car);

Allstate Ins. Co. v. Davis, 977 F. Supp. 705, 710 (E.D. Pa. 1997)

(i nsufficient nexus between the naned insured’ s grant of
perm ssion and the action taken to find inplied perm ssion).

Def endants contend that material issues of fact preclude
summary judgnent. There is an issue of fact regardi ng whet her
Dash stole the Mercedes or rented it fromFloyd, but the issue is
not rel evant because under either set of facts, neither Floyd nor
Dash had Harnon’s perm ssion to use her car.

Def endants al so attenpt to i nmpute the concept of apparent
authority fromtort lawinto this contractual context. But
i nsurance coverage is a contractual matter and the insurance
contract is clear that coverage extends to those using the
autonobile only with the perm ssion of the nanmed insured in the
way the insured intended.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PRUDENTI AL PROPERTY & CASUALTY : ClVIL ACTI ON
| NSURANCE CO :

V.

VI CTOR DASH,

JANI CE HARMON,

BRUCE FLOYD,

LOS WLLIAMS, Admi nistratrix of
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ORDER

AND NOW this 20th day of May, 1998, upon consideration of
plaintiff Prudential Property & Casualty |Insurance Conpany’s
(“Prudential”) nmotion for sunmmary judgnment, the responses by Lois
Wl lianms and the Pennsylvani a Financial Responsibility Assigned
Clains Plan, Prudential’s reply, and in accordance with the
attached Menorandum it is hereby ORDERED that:

1. Plaintiff Prudential’s notion for sunmary judgnment is
GRANTED. Judgment is ENTERED in favor of Prudential.

2. It is DECLARED that plaintiff Prudential has no duty to
defend or indemify defendants Bruce Floyd or Victor Dash in
connection with the April 30, 1995 autonobil e accident.

Norma L. Shapiro, J.



