IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HUVES HOUSTON HART : ClVIL ACTI ON
V.
UNI TED STATES : No. 96-5639

| NTERNAL REVENUE SERVI CE
COW SSI ONER OF | NTERNAL REVENUE

Ludwi g, J. May  , 1998

ORDER- MEMORANDUM
And now, this __ day of My, 1998 the notions of
plaintiff Humes Houston Hart are ruled on as foll ows:
1. “Mdtion to Reconsider Order of April 16, 1998" fil ed
April 23, 1998 - deni ed. In support of his nmotion, plaintiff
presents a letter dated April 28, 1998 fromthe I.R S. as “newy
di scovered evidence.” See “Plaintiff’s Response to Defendant’s
Response to Plaintiff's Mtion to Reconsider Oder of April 16,
1998,” Exhibit A That letter is a response to plaintiff’s
“Freedomof Information Act and Privacy Act request,” dated Oct ober
26, 1997. Although plaintiff submts the letter as evidence that
the I1.R S. is in violation of its Freedom of Information Act and
Privacy Act duties, the letter denonstrates that the |.R S
conplied with plaintiff’s request - albeit finding no responsive
docunents. Therefore this “newy discovered evidence” does not
support plaintiff’'s request for reconsideration.
Aside fromthis letter, plaintiff has not set forth any

mani fest error or change in the |aw necessary to support such a
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notion. See Harsco Corp. v. Zlotnicki, 779 F.2d 906, 909 (3d Cir.

1985), cert. denied 476 U. S. 1171, 106 S. C. 2895, 90 L.Ed. 2d.

982 (1986); Cohen v. Austin, 869 F. Supp. 320, 321 (E.D. Pa. 1994).
Rat her, in his “Menorandum in Support” of his notion, plaintiff
mekes further argunment that the I.R S. intentionally wthheld
information relevant to the determnation of his 1991 tax
liability.*!

Thi s argunent has al ready been consi dered and rul ed upon.
See Menorandum of Novenber 21, 1997 and Menorandum of April 16,
1998. In sum plaintiff’'s subm ssions assert that the |I.R S.
violated its duty to maintain and permt himaccess to his records,
5 US.C. § 552a(d)(1).? Nothing in the record supports this
argunent in any way. First, plaintiff admts that upon his request
i n August 1996, the entire “Master File” maintained by the .R S

for the 1991 tax year was produced to him?® Plaintiff’s notion,

! As noted previously, the I.R S. had originally
assessed plaintiff taxes due that turned out to be in error. The
|. RS. corrected its error, and has since then refunded plaintiff
$190.

2 Plaintiff invokes the Privacy Act, 5 U S.C 552a et
seq. This was the only claimremaining in plaintiff’s anmended
conpl aint after the Novenber 21, 1997 order dism ssing
plaintiff’ s conplaint.

! Plaintiff has argued that one docunment was m ssing
froma nunerical sequence of his 1991 tax file. Plaintiff’s
notion at § 48. Plaintiff had previously argued that this
docunent nust have been the contested “Fairnont Mrtgage Conpany”
docunent, upon which he presuned his erroneous 1991 liability was
based. In response, the |I.R S., upon request of the Court,
searched its files and certified that no such docunent existed in
plaintiff’s file or was used in any assessnent of his tax
liabilities. See Menorandum of Novenber 21, 1997. Since then,

(continued. . .)



48. Second, as noted, plaintiff submtted a | etter denonstrating
that thel.R S. conplied with his Cctober, 1997 requests. Finally,
plaintiff states in an “affidavit” attached to his notion to
reconsider that the 1991 file produced to him contains no
docunentation to support the I.R S.”s position that the original
erroneous assessnent was derived fromtwo sources - a form 1099-B
from First Union Brokerage Service and a form 1099-R from U. S.
Trust Conpany. However, the |.R S. attached this docunentationto
its notion to dismss. Therefore, plaintiff’s argunent that the
|.R'S. is intentionally w thholding the “source docunents” that
expl ain the original erroneous assessnent was bel i ed by def endant s’
subm ssion of July 24, 1997. |Indeed, the only outstanding i ssue of
fact after Novenber, 1997 concerned the possible existence of
anot her docunent - the “Fairnont Mdrtgage Conpany” docunent - that
plaintiff thought may have contri buted to t he erroneous assessnent.
As noted in the April 16, 1998 nmenorandum plaintiff did not submt
any evidence to support that theory, and that issue was cl osed.
In total, plaintiff has submtted no evidence that the

| . R'S. has not conplied with its duties to plaintiff. Further,

3. ..continued)
plaintiff has been given nunmerous chances to submt evidence to
rebut that declaration, but submtted no evidence beyond
conjecture. See Menorandum of April 16, 1998. Then, summary
j udgnment was entered against himon the issue under the Privacy
Act. |d. Plaintiff now argues that whatever the source of the
m ssing docunent, the fact that one docunment is missing is
evidence that the .R S is wthholding sonething fromhim As
noted, plaintiff has offered nothing besides conjecture to
support this position, and can show no current effect of the
original erroneous 1991 liability determ nation - now corrected.
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even if plaintiff had done so, there is no renedy that this court
coul d award because the |.R S. has already corrected its ori gi nal
erroneous assessnent of plaintiff’'s tax [iability and has refunded
plaintiff $190 for that tax year. See Menorandum of April 16,
1998. This is what is nmeant when it is said that the issue is
“noot . ”

2. “Motion to Anend Conplaint to Conformto Evidence”,
filed May 5, 1998 - denied. The Privacy Act cause of action that
plaintiff w shes to assert anew has already been pleaded, see

anmended conplaint § 115, considered, and rejected.

Edmund V. Ludw g, J.



