IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PEERLESS HEATER COMPANY,
CIVIL ACTI ON
Plaintiff,
V. : No. 97-CV-3128

CHEVRON CHEM CAL COMPANY and
HART & COCLEY, | NC.,

Def endant s.

Gawt hrop, J. March 27, 1998

MEMORANDUM

In this diversity action, plaintiff, a boiler manufacturer,
has brought suit against two manufacturers of high-tenperature
plastic venting pipes, alleging that the pipes installed inits
boilers are defective. In addition to this case, there are
rel ated state-court actions in Tennessee and M chigan. Before
the court are defendants’ Mdtions to Dismss, or in the
alternative, to Stay the Proceedi ngs, pending the disposition of
the state actions. Upon the follow ng reasoning, | shall deny

t he noti ons.

Backgr ound
Def endant s, Chevron Chem cal Conpany (“Chevron”) and Hart &
Cool ey, Inc. (“H& C'), are manufacturers of high-tenperature

plastic venting (“HTPV’) pipes, designed to vent gaseous
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byproducts of conbustion such as carbon nonoxide froma boiler to
the outside of a home. Plaintiff, Peerless Heating Conpany
(“Peerless”), is a manufacturer of gas-fired furnace and boil er
appliances, and it regularly installed defendants’ pipes inits
appliances. Peerless alleges that the pipes are defective,
havi ng cracked after repeated exposure and use. It filed suit
agai nst Chevron, seeking to recover on theories of breach of
contract, breach of warranty of nerchantability, breach of
warranty of fitness, breach of express warranties, negligent
m srepresentation, and fraud. Peerless |ater anended the
conpl ai nt, addi ng defendant H & C and an i ndemnifi cation count.
Earlier, in January 1997 in Tennessee state court, a
nati onwi de class action against the HTPV pi pe manufacturers,
i ncludi ng the defendants, was brought on behalf of all homeowners

whose furnaces use the pipes. Engel v. Chevron Corporation

Inc., et al., Gvil Action No. 37715 (Rutherford County,

Tennessee, filed January 9, 1997). Chevron, seeking contribution,
filed a third-party conplaint against the class of appliance
manuf acturers, including Peerless.

Al so, in Mchigan state court, H& Cfiled suit against
Peerl ess and 33 ot her appliance manufacturers, seeking a
decl aratory judgnent regarding the duties owed by the appliance
manuf acturers and the anticipated clains for contribution. Hart

& Cooley, Inc. v. Amana Refrigeration, Inc., et al., No. 97-

27729-NP (O tawa County, Mchigan, filed April 1, 1997). The

conpl ai nt includes ten damages counts, asking for declaratory
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relief as to the parties’ liability, indemification for past and
future danmages arising fromlitigation over the failed pipe, and
rei mbursenment for expenses already incurred in such litigation.
Chevron is not a party to the M chigan acti on.

Def endants nmaintain that both the state actions and this
federal one spring fromthe sane factual scenario and involve the
same controlling issues. Defendants thus -- with Chevron relying
on the Tennessee case and H & C on the M chigan case -- ask this

court, pursuant to the Colorado River doctrine, to decline to

exercise jurisdiction.

1. Colorado R ver Abstention

Abstention by a federal court due to a simlar suit in state
court is justified “only in the exceptional circunstances where
the order to the parties to repair to the state court would
clearly serve an inportant countervailing interest.” Col orado

Ri ver Water Cons. Dist. v. United States, 424 U. S. 800, 813

(1976). The three traditional bases of abstention arise from

concerns of constitutionality or comity.! In contrast, the

! The three traditional doctrines are Pullnan, Burford,

and Younger abstention. Under Railroad Commin of Texas v.

Pul lman Co., 312 U S. 496 (1941), and its progeny, abstention is
proper where a state court determ nation of a question of state

| aw m ght noot or change a federal constitutional issues
presented in a federal court case. Under Burford v. Sun G| Co.,
319 U. S. 315 (1943), and its progeny, abstention is proper where
the federal case presents questions of state law in which the
state has expressed an interest in establishing a coherent policy
in a matter of substantial concern. Finally, under Younger V.
Harris, 401 U S. 37 (1971), and its progeny, abstention is proper
where federal jurisdiction has been invoked in order to restrain
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princi pl es underlying Colorado River abstention “rest on

considerations of '[w]ise judicial adm nistration, giving regard
to conservation of judicial resources and conprehensive

di sposition of litigation."” 424 U. S. at 817 (citations
omtted).

Col orado Ri ver abstention is even rarer than abstention on

the three traditional grounds, for two reasons. First, the
“virtually unflagging obligation of the federal courts to
exercise the jurisdiction given thent neans that pendency of a
case in state court does not generally bar federal litigation on
the sane issues. 1d. at 817. Second is “the absence of
wei ghti er considerations of constitutional adjudication and
state-federal relations” which support the three traditional
abstention doctrines. 1d. at 818.

A. Parallel Proceedings

Col orado River abstention is justified only if the state and

federal cases involved are duplicative or 'parallel." Trent v.

Dial Medical of Florida, Inc., 33 F.3d 217, 223 (3d G r. 1994).

Cases are parallel when “they involve the sane parties and

claims,” Ryan v. Johnson, 115 F. 3d 193, 196 (3d Cr. 1997), or

when they are “substantially identical,” “essentially identical,”
or raise “nearly identical allegations and issues.” Trent at

223. See also Compl ai nt of Bankers Trust Co. v. Chatterjee, 636

F.2d 37, 40 (3d Gr. 1980)(cases are not parallel when the

certain state proceedings.



clains, parties, or requested relief differ).
1. The Tennessee case
Chevron argues that the Tennessee action is sufficiently

simlar to warrant application of the Colorado River abstention

doctrine. Al the parties in this action are parties in the
Tennessee suit, although there are also additional parties to
that case. The clains in this case are substantially the sanme as
t hose in Tennessee. ?

Peerl ess response that, because Chevron cannot sue for
contribution under Tennessee |aw, the Tennessee litigation is not
parallel. Chevron disagrees; both cite case law to support their
position. | need not predict how the Tennessee court will rule.
Rat her, the issue is whether the state case, “as it currently

exists, is a parallel, state-court proceeding”. Crawl ey V.

Ham I ton County Commirs, 744 F.2d 28, 31 (6th Cr. 1984)

(enphasis in the original). As to defendant Chevron, | concl ude
that the Tennessee action sufficiently presents the sane parties

and clainms to nerit Colorado R ver analysis.

2. The M chi gan case

H & C argues that the Mchigan |awsuit is parallel to

2 Al though Peerl ess asserts numerous clai nms agai nst Chevron
based on contract and warranty theories that do not exactly
mrror Chevron' s tort-based contribution claim in the Tennessee
case, these clains all arise out of the sane transaction between
Peerl ess and Chevron over the purchase and use of the pipes.
These cl ai n8 nust be brought as conpul sory countercl ai ns under
Tenn. Civ. P. 13.01. The two cases thus should be considered
"parallel.” See Allied Nut and Bolt, Inc. V. NSS |Industries,
Inc., 920 F. Supp. 626, 630 (E.D. Pa. 1996).
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Peerl ess’ current suit. Peerless’s response first argues that
because there are 32 other boiler manufacturers in the M chigan
case who are not parties in this case the cases are not parall el
However, since additional parties do not destroy the parallel
nature of the two proceedings this is not dispositive. See

Al bright v. Sears, Roebuck and Co., 1995 W. 664742, at *1 (E. D

Pa). Peerless next suggests that, because Chevron is not a party
in Mchigan, the case is not parallel. But this is not the
i ssue. The question is not whether this case and the M chigan
one are parallel with respect to Peerless, H & C, and Chevron,
but rather whether they are parallel as to Peerless and H & C
Finally, Peerless asserts that the clains differ. 1In Mchigan, H
& C asks for a declaratory judgnent on Peerless’ obligation to
indemmify H& Cfor any liability it may incur, as well as
seeki ng damages for injuries already realized.

Al though H& Cis a defendant in this case and a plaintiff
in Mchigan, this reversal of roles does not alter the parallel

nature of the cases. See Ingersoll-Rand Fin. Corp. V. Callison,

844 F.2d 133 (3d G r. 1988). The actual, substantive clains are
not neaningfully different, each positing the sane issue: which
party is ultimately |liable for the defective HIPV pipes. | thus
find that the Mchigan litigation addresses substantially the

same clainms as this case and that the two cases are parallel.?®

3As discussed in Allied Nut and Bolt, Inc. v. NSS Ind. Inc.,
920 F. Supp. 626 (E.D. Pa. 1996), the reasons for assessing
whet her the state and federal clains are parallel is that the
Col orado River abstention doctrine is based not on comty, which
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B. Col orado Ri ver abstention test

I n deci ding whether to abstain fromhearing this case, |
nmust consider the following six factors: (1) which court first
assuned jurisdiction over any property involved, (2) whether the
federal forumis inconvenient, (3) desirability of avoiding
pi eceneal litigation,(4) the order in which the respective courts
obtai ned jurisdiction,(5) whether federal or state |aw applies,
and(6) whether the state court proceedi ngs woul d adequately
protect the federal plaintiff’s interests. Trent, 33 F.3d at

225(citing Moses H Cone Mem Hosp. V. Mercury Constr. Corp., 460

US 1, 15-16, 23-26 (1983)). No single factor is necessarily

determnative in this analysis. Colorado River, 424 U S. at 818.

Only the “clearest of justifications” will warrant the di sm ssal
or stay of a federal action because of a concurrent parall el
state action. 1d. at 819.

When | apply these factors to this case, their sum does not
rise to the level of the “exceptional circunstances” necessary

for abstention under Col orado River. Mbses H. Cone, 460 U. S. at

19. The first factor is irrelevant, there being no property over
whi ch any of the courts have assuned jurisdiction. As to the
second factor, | do not see that any forumis nore or |ess
conveni ent than the other. Al the parties engage regularly in

busi ness nationw de, and sone internationally.

m ght require that the two jurisdictions consider the cases to be
identical before abstention would be all owed, but on “whether
consi derations of ‘“wse judicial admnistration’ render it

i nappropriate for themto proceed separately.” 1d. at 630.
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The Third G rcuit recently expounded on what sort of

anal ysis the third factor requires. |In Ryan v. Johnson the court

observed that because every parallel state-federal litigation by
definition is pieceneal, if the nere existence of concurrent
state-federal litigation satisfied this factor “it is difficult
to conceive of any parallel state litigation that woul d not
satisfy the 'pieceneal adjudication' factor and mlitate in favor

of Colorado River abstention.” 115 F.3d 193, 198 (3d Cr. 1997).

Rat her, for this factor to apply “there nmust be a strongly
articul ated congressional policy against pieceneal litigation in
the specific context of the case under review.” [d. (citing

Col orado River, 424 U.S. at 819 (“clear federal policy” of

“avoi dance of pieceneal adjudication” under the governing
statute)).

At bar, Chevron argues that to continue this |litigation
woul d effectively “be a declaration of open hunting season to
each furnace and boiler manufacturer, allowing each to file its
own individual suit wherever it nmay desire on the sane issues.”
(Chevron’s Reply Mem Mt. to Dismss at 6.) H & C echoes this
concern, stating that appliance manufacturers potentially could
file suit against it in lowa, South Carolina, New York, Kansas,
and California. (H& Cs Reply Mem Mt. to Dismss at 4.)
Certainly, pieceneal |itigation abounds: beyond the parall el
l[itigations in Tennessee and M chigan, there currently are
related litigations in Al abama federal court and in Massachusetts

and Texas state courts. Nevert hel ess, the defendants do not
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suggest, nor has this court found, a congressional policy that

pi eceneal litigation should be avoided in this context. *“The
presence of garden-variety state |law issues has not, in this
circuit, been considered sufficient evidence of congressional
policy to consolidate multiple lawsuits for unified resolution in
the state courts.” Ryan, 115 F.3d at 198 (citations omtted).
Accordingly, | find that the nere existence of pieceneal
litigation is an insufficient basis to justify abstention.

The fourth factor, the order in which the respective courts
first obtained jurisdiction, is neutral. “[P]riority should not
be neasured exclusively by which conplaint was filed first, but
rather in terns of how much progress has been nmade in the []

actions.” Mbses H. Cone, 460 U. S. at 21. Each of the cases is at

its beginning or early stage, and none has devel oped so far as to
wei gh either for or against abstention.

The Ryan court al so addressed how courts should view the
fifth factor, whether state or federal |aw applies. The Ryan
court made clear that abstention cannot rest on the sinple
presence of state-law issues in the federal suit. 115 F. 3d at
199. Although the presence of federal-law issues wei ghs agai nst
abstention, only rarely will state-law issues weigh in favor of
abstention. [d. The Ryan court noted a Second Circuit case
which justified abstention partly on the basis that the case
rai sed state-law i ssues that were novel. The court was
“skeptical of [the] rationale, at |east as applied to the

straightforward state negligence |law issues.” 115 F.3d at 200.
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Thus, the question is whether the state-|law i ssues here go beyond
the ordinary and present novel questions best left for
adj udi cation by the state courts.

The current suit by Peerless alleges that defendants
manuf act ured and distri buted defective pipes. Al though this case
i nvol ves a | arge nunber of state-law issues, and it concerns
nunerous parties, it remains no nore inherently unusual or
unsettled than other state |aw negligence and product liability
cases. There is no doubt that this matter has sone el enent of
conplexity and may well require the resolution of conflicts-of-
| aw questions; however, these are issues that this court normally
can, and does, address. Even when considering the scale and
inplications of this case, the state-law issues here do not
amount to “exceptional circunstances” which woul d suggest that
the matter is best decided by the state courts. Thus, this
factor does not support abstention.

Finally, as to the sixth factor -- whether the proceeding in
the state courts will protect Peerless interests -- the state
courts are anply capable in that regard. Thus, this factor, too,
carries little weight. See Ryan, 115 F. 3d at 200.

In conclusion, | find that this case does not present the
“exceptional circunstances” necessary to stay or dismss this
action.

An order foll ows.
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