IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THE MCGRAW HI LL COVPANI ES, | NC.,: ClVIL ACTI ON
: NO. 97-3777
Plaintiff,
V.
THE ESTATE OF JOHN D. DAI LEY
and JANI CE LOCKI E DAI LEY
ROSENBERGER,

Def endant s.

ORDER- MEMORANDUM

AND NOW this 12th day of May, 1998, upon consideration
of nmotion by counterclai mdefendants MG aw Hi || Conpanies, Inc.,
t he Managenent Conpensation Conmittee of the Board of Directors
of the MG awHi ||l Conpanies, Inc. and Barbara Maddock
(collectively referred to as "McGawHi |1") for dismssal of the
counterclains asserted by Estate of John D. Dailey and for
di scharge frominterpl eader action (doc. no. 24), response
thereto by Estate of John D. Dailey (doc. no. 26), notion by
MGawH Il for leave to file a reply brief (doc. no. 27), and
response thereto by Estate of John D. Dailey (doc. no. 28), it is
her eby ORDERED t hat :

1. MGaw H Il's notion for leave to file a reply
brief (doc. no. 27) is GRANTED; and

2. MGawH Il's notion to dismss and for discharge
fromthe interpl eader action (doc. no. 24) is DEN ED.

The Court's reasoning is as follows:

This is an interpl eader action brought by MG aw Hil |



agai nst conpeting claimnts to the proceeds of a Managenent
Suppl enental Death and Disability Benefits Plan ("the plan”) in
whi ch John D. Dailey, a now deceased enpl oyee of McGawHill
participated. The first claimnt to the proceeds is Janice
Locki e Dail ey Rosenberger (“Ms. Rosenberger”), M. Dailey's ex-
wi fe, who clains the proceeds as the nanmed beneficiary on the
plan. The second claimant is M. Dailey' s estate (“the estate”).
MG aw H I | acknow edges that it is liable for the paynent of the
enpl oyee death benefits and has deposited $336,000 into the
Registry of the Cerk of Court.

After MGawHi |l filed the interpleader conplaint, the
estate filed two counterclains against MG awH |l alleging: (1)
that MG awHi Il breached its fiduciary duties to M. Dailey by
either failing to informhimas to the proper procedure for
changi ng the designation of beneficiary under the plan, or in the
alternative, by msplacing a change of beneficiary formsubmtted
to MGawH Il by M. Dailey; and (2) that the estate is entitled
to recover the attorney fees and costs incurred in defending
itself in the interpleader action, and in prosecuting its
crossclains and counterclains. MGawH Il responded by filing a
notion, pursuant to Federal Rule of Cvil Procedure 12(b)(6), to
dism ss the estate's counterclaimfor breach of fiduciary duty
for failure to state a claimupon which relief can be granted.
By way of the sanme notion, McGawH ||l requests that it be
dism ssed fromthis interpleader action as a disinterested

st akehol der.



A conplaint or counterclai mnmay be dism ssed for
failure to state a clai mupon which relief can be granted if the
facts plead, and reasonable inferences drawn therefrom are
legally insufficient to support the relief requested.

Commpbnwealth ex. Rel. Zimernman v. Pepsico, Inc., 836 F.2d 173,

179 (3d Gr. 1988). In reviewng a notion to dism ss a conpl ai nt
or counterclai mpursuant to Rule 12(b)(6), the Court nust "accept
as true the facts alleged in the conplaint [or counterclain] and
reasonabl e inferences drawmn fromthem Dismssal . . . is limted
to those instances where it is certain that no relief could be
granted under any set of facts that could be proved." Mrkow tz

V. Northeast Land Co., 906 F.2d 100, 103 (3d Cr. 1990). This

standard wll be applied to MG awHi|l"'s notion.
The Third G rcuit has recogni zed that "ERI SA provi des
pl an partici pants an equitable cause of action for an

adm ni strator's breach of fiduciary duty."” Jordan v. Federa

Express Corp., 116 F.3d 1005, 1012 (3rd Cr. 1997). Anong the

duties owed by an adm nistrator is the duty to inform which
entails not only a negative duty not to msinform but also an
affirmative duty to informwhen it is known that silence will be

har nf ul . Jordan v. Federal Express Corp., 116 F.3d 1005, 1015

(3rd Gr. 1997)(citing Bixler v. Central Pennsylvania Teansters

Health & Welfare Fund, 12 F.3d 1292, 1300 (3d Gir. 1993)); Estate

of Jeanne Gore v. Crozer Chester Medical Center, 1997 W. 570906

*4 (E.D. Pa. 1997). Thus, as a general principle, "[an

adm ni strator] has an obligation to convey conplete and accurate

3



information material to [a participant's] circunstances."” Estate

of Jeanne Gore, 1997 WL 570906 at *4 (citing In re Unisys Corp.

Retiree Medical Benefit ERISA Litigation, 57 F.3d 1255, 1264 (3d

Gir. 1995)).

MGawH I|'s contention that the facts as all eged by
the estate do not state a cause of action for breach of fiduciary
duty is without nerit. The estate sets forth facts which, if
proven, could support a claimfor breach of fiduciary duties.
First, the estate alleges that, when M. Dailey renoved his ex-
wife as the beneficiary of a different benefits plan al so
adm ni stered by MG awH I, MG aw H || shoul d have known t hat
M. Dailey also desired to renove his wife as the beneficiary of
the plan at issue in this case. Thus, by failing to inform him
of how to acconplish the change of beneficiary properly under the
terns of the plan, MG awH || breached its fiduciary duties. In
the alternative, the estate argues that MG awH || breached its
fiduciary duties by msleading M. Dailey into believing that by
executing the change of beneficiary form he was renoving his ex-
wife fromboth of the benefits plans in which he participated as
an enpl oyee of McGawHi |l rather than just one of the two pl ans.
Under Third Crcuit precedent and given the allegations
concerning MG awHi I|l's conduct, the Court cannot conclude that
it is certain that relief can not be granted under any set of
facts that could be proved. Therefore, dism ssal of the

counterclaimis not appropriate.



MG aw H || al so argues that the estate's breach of
fiduciary duty claimis not cognizable because the fiduciary duty
requirenments of ERI SA do not apply to M. Dailey's plan. MG aw
Hll's argunent rests on its contention that the plan is a "top
hat plan,"” which is an unfunded deferred conpensation pl an
mai nt ai ned by an enpl oyer to benefit a sel ect group of nanagenent
or highly conpensated enpl oyees. (Def. Reply Mem Ex. A at 5-6;
doc. no. 27). Based on the pleadings, the Court cannot determ ne
whet her the plan is indeed a "top hat plan.” Rather, this is a
factual issue which can only be resolved after discovery on the
matter has been concluded. Therefore, dismssal of the estate's
count ercl aimcannot be granted on that basis.

Wth respect to MG awHi|Il's request that it be
dism ssed fromthe lawsuit in its capacity as stakehol der, that
request nust also be denied. MGawH Il is correct that, as a
general rule, after a stakehol der deposits disputed funds with
the Court, its obligations as stakeholder in an interpleader
action are conplete, and thus the stakeholder is entitled to be
di scharged fromthe litigation. However, where a counterclaim
has been asserted agai nst the stakeholder, as in this case, the
st akehol der shoul d not be discharged fromthe litigation because
of the stakeholder's potential liability to the claimnt. See

Moore's Federal Practice 3d, Y 22.03[2][a] at 22-40 (1997);

Charles Alan Wight, et al., 7 Federal Practice & Procedure, 8§

1714 n. 10, § 1715 (2d ed. 1986).



Wth respect to clains by the estate and McG aw Hi | |
that, pursuant to 29 U . S.C. 8§ 502(g)(1), each is entitled to
attorney fees and costs, these clains are not ripe for
di sposition and should be resubmtted to the Court at the
appropriate tine, such as in conjunction with notions for sunmary
judgnent or at trial. Any notion for sanctions should al so be

submtted at the sane tine.

AND I T IS SO ORDERED.

EDUARDO C. ROBRENO, J.



