IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RI CHARD C. MCNAUGHTON : ClVIL ACTI ON

V. .
UNI TED STATES OF AMERI CA : No. 97-2797
: (No. 93-CR-147-10)

VEMORANDUM AND ORDER

On April 18, 1997, Richard McNaughton filed a notion to
vacate, set aside or nodify his sentence under 28 U S.C. §2255".
McNaughton’s notion alleged three constitutional errors: that he
was deni ed effective assistance of counsel at sentencing, in
viol ation of the Sixth Amendnent, that he was sentenced based on
a m sapprehension of fact, in violation of the Due Process
Cl ause, and that he was sentenced based on a m sapprehensi on of
law, also in violation of the Due Process Clause. | held an
evidentiary hearing on April 1, 1998. In a nenorandum and order
dated April 6, 1998, | denied Ri chard McNaughton’s notion as to
all three grounds. On April 10, 1998, MNaughton noved for

! On Cctober 25, 1994, MNaughton was sentenced to a term
of 40 nonths inprisonnment after being convicted of nultiple
counts of conspiracy, wire fraud, tax evasion and RI CO
forfeiture. MNaughton remained free on bail pendi ng appeal s,
and began serving his sentence on Decenber 5, 1995. The 82255
notion was filed approxi mately sixteen nonths |later, and was the
subj ect of several requests, by MNaughton, for continuances so
that nore evidence could be gathered and shared with the
governnent. MNaughton has now served approxi mately 29 nont hs of
his 40-nonth sentence and is scheduled to be transferred to a
hal f-way house in July. | note that, three and a half years
after the sentencing date, MNaughton is in the general prison
popul ati on and has not needed to be placed on oxygen.



reconsideration with respect to ny ruling on his m sapprehensi on
of fact argunent, and appended a revised nedical report from
Scott Manaker, M D.. MNaughton asserts his notion under either
Fed.R G v.P. 59(e)(notion to anmend or alter judgnent) or Local
Rule 7.1(g) (notion for reconsideration or reargunent).

The governnent responded to McNaughton' s argunent on May 4,
1998. The governnent argues that MNaughton’s notion for
reconsi deration should be deni ed because anendnent or alteration
of a judgnent under Rule 59(e) is only appropriate in the case of
after-di scovered evidence, and the evidence now offered by
McNaught on in support of his 82255 notion is not after-
di scovered. The governnment further argues that even if | were to
consider the newy offered evidence, the evidence on which
McNaught on was originally sentenced renmains accurate. For the
following reasons, | will deny the notion for reconsideration.

The basis of McNaughton' s m sapprehensi on of fact argunent -
and indeed, of all three alleged errors raised in his 82255
notion - is that at the tinme of sentencing, | was unaware of the
severity of MNaughton's nedical condition, specifically that he
had a five - year |ife expectancy resulting from advanced chronic
obstructive pul nonary di sease. MNaughton argued in his 82255
notion, and argues now, that the inconplete picture |I had of
McNaughton’s health before ne at the tinme of sentencing was
prejudicial and affected the outcone. At the hearing on
McNaughton’s notion, his counsel acknow edged that the nedi cal

evi dence he was offering did not indicate that a prognosis of a



five - year |ife expectancy had been nmade as of the tinme of
sentencing in Cctober 1994, but rather in 1995, a year l|ater.
In nmy April 6, 1998 nenorandum and order, | stated, as one of the
reasons for rejecting his due process argunent, that
“McNaught on’ s m sapprehensi on of fact argunent fails because, as
noted in ny findings regarding his Sixth Amendnent cl aim
McNaught on has not denonstrated that the fact of his di m nished
life expectancy existed at the tinme of sentencing.” MNaughton
has now noved for reconsideration, and has appended to his notion
a nedical report containing the opinion that the fact did exist
at the tinme of sentencing.

The governnent is correct that under either Rule 59(e) or
Local Rule 7.1(g), McNaughton is not entitled to a
reconsi deration of the April 6, 1998 order. H's new y-offered
nmedi cal evidence is not after-discovered; there was no inpedi nent
to it being provided to the court before the April 1, 1998
hearing. A notion for reconsideration is also appropriate to

correct mani fest errors of |aw or fact. Harsco Corp. V.

Zlotnicki, 779 F.2d 906, 909 (3d Cir. 1985). MNaughton's
characterization of the evidence notw thstandi ng, there has been
no mani fest error of law or fact in this case, since MNaughton
was sentenced based on accurate, even if, as MNaughton contends,
inconplete, information. Mreover, the April 6, 1998 order
denyi ng 82255 relief did not turn on the existence or non-

exi stence of this newy-offered evidence. | wll therefore deny

the notion for reconsideration. Even assum ng, arguendo, that |



were to reach the nerits of McNaughton’s notion and consider the
new y- of f ered nedi cal evidence, which contains the opinion that
McNaught on had a five-year |life expectancy at the tine of
sentencing, | would still conclude that MNaughton was not denied
due process when he was sentenced w thout benefit of this
i nformation.

As | went on to say in the April 6th nmenorandum and order,
due process requires that a defendant be sentenced based on

truthful and reliable information. U.S. v. Tabares, 86 F.3d 326

(3d Gr. 1996). The Tabares court noted that “a defendant shoul d
not be sentenced on the basis of informati on about himthat is

materially incorrect.” [d. at 329, quoting More v. U.S., 571

F.2d 179, 183 (3d Gr. 1978).72

In this case, McNaughton was not sentenced based on fal se,
unreliable or materially incorrect information. MNaughton does
not and cannot argue that he was sentenced based on fal se or
unreliable information regarding, for exanple, the information
required to be included in a presentence investigation report

under Fed. R CrimP. 32(b)(4) - crimnal history, role in the

2 Moore involved information contained in the pre-sentence
i nvestigation report, that the defendant had beaten and shot
several people, killed one person, and that he was a nenber of
the “Black Mafia”, which the defendant alleged was fal se. The
def endant did not see the pre-sentence report until six years
after he had been convicted, at which point he filed a habeas
corpus petition. The district court denied the petition w thout
a hearing. The Third Grcuit ruled that the defendant was
entitled to a hearing on his habeas petition to determ ne whet her
the information was fal se or unreliable, and whether the trial
court had relied on the information in inposing sentence.

4



of fense, other relevant conduct, nature of the offense,
acceptance of responsibility, victiminpact, etc. Instead he
argues that, as to his nedical condition, a discouraged factor
for consideration under the Sentencing Guidelines, he was
sentenced based on truthful information which was nonethel ess a
| ess than conplete picture of his poor health. ?

As | stated in ny April 6th nmenorandum and order, MNaughton
was sentenced, not based on incorrect information, but on an
arguably inconplete analysis of that information. Even
concedi ng, which | do not, that the nedical evidence at
sentencing was incorrect (for failing to include the five - year

Iife expectancy conclusion), it was not naterially incorrect,

i.e., it did not go to an issue necessary to the correct

det erm nati on of McNaughton's sentence under the Cuidelines. *

® MNaughton argues in his notion for reconsideration that

Dr. Manaker’s supplenental report, in addition to providing the
five-year prognosis, also contradicts the opinion of McNaughton’s
treating physician, Dr. Miurdoch, that MNaughton would be “fine
if he would quit snoking.” Dr. Miurdoch’s statenent was not
before ne at sentencing, but was instead referred to in M.

Wl sh’s affidavit submitted as part of the 82255 noti on;
therefore, it could not have forned any part of the basis for

i nposi ng sentence. Modreover, a conflict of opinion between two
experts would not, of necessity, render one of the opinions false
or unreliable.

* In Tabares, in which the Third Crcuit remanded the case
for resentenci ng because the defendant was sentenced based on
i naccurate information regarding prior convictions, the court
noted that it “need not decide today whether every situation in
which a district court relies on a m staken belief about a prior
conviction would require resentencing.” 1d. at 329. Tabares,
Moore, and Townsend v. Burke, 334 U S. 736 (U. S. 1948), all
i nvol ved fal se information regarding the defendant’s prior
crimnal conduct.

If every sentence based on inaccurate information regarding

5



As | stated in the April 6th nmenorandum and order, “for the sane
reason that it is not ineffective representation to fail to put
every possibly relevant piece of information before the court at
sentencing, it does not violate due process to sentence a

def endant based on accurate and relevant information which,

t heoretically, mght have been nore persuasively presented.”
McNaughton’ s i ntroduction of nmedical evidence showi ng that he had
a five - year |ife expectancy at the tinme of sentencing requires
me to renove the word “theoretically” fromthat statenent; it
does not, however, conpel or even suggest the result that his
sentence, inposed with know edge of his poor health but w thout
the “fact” of his five - year |ife expectancy, inplicates the Due

Process C ause.

THEREFORE, this day of May, 1998, upon
consi deration of MNaughton's notion for reconsideration (docket
# 859), and the governnent’s response, |T IS ORDERED THAT the

nmotion for reconsideration is DEN ED

prior convictions is not constitutionally infirm then a
fortiori, a sentence based on inaccurate infornmation regarding a
defendant’ s nedi cal condition, a discouraged factor for
consi deration, would not inplicate the Due Process O ause. A
def endant m ght be sentenced based on inaccurate information
regardi ng any nunber of things - how many children they had, how
| ong they had worked at their job - which, while relevant to the
exercise of the court’s discretion within the guideline range,
woul d not be material to a constitutionally valid sentence.

| also note that the Tabares court ordered that the
def endant be resentenced but expressed no opinion as to what the
new sentence shoul d be.



Anita B. Brody, J.
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