IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SUSAN REDDI NGER . CVIL ACTI ON
VS.

NO. 97-5727
HCOSPI TAL CENTRAL SERVI CES, | NC

VEMORANDUM AND ORDER

JOYNER, J. May , 1998

Def endant, Hospital Central Services, Inc. has filed a
nmotion to dismss plaintiff’s anended conpl ai nt all eging clains
under the Americans with Disabilities Act, 42 U. S C. 812101, et.
seq. and the Fam |y Medical Leave Act, 29 U S.C. 82601, et. seq.
For the reasons detail ed below, the notion shall be granted with
| eave to repl ead.

St at enent of Facts

According to the avernents in the anended conpl ai nt,
plaintiff Susan Reddi nger began enpl oynment for Hospital Central
Services in Septenber, 1987 as a utility worker in the |aundry
room Plaintiff’s son, Kevin, born on Cctober 4, 1984, suffers
fromcerebral palsy. Until January 4, 1996, plaintiff's nother
cared for Kevin while plaintiff and her husband were worki ng and
when he was not in school, i.e., from5:30 a.m until schoo
hours began and again from2:00 to 4:00 p.m On that date,

however, plaintiff’s nother broke her armand, as a result, was



tenporarily unable to care for plaintiff's child.

Plaintiff asked Defendant for a tenporary nodification in
her work schedul e and/or that she be permtted to take her
al ready earned vacation tinme to care for her son until her nother
conpl eted her conval escence. Wen defendant denied these
requests, plaintiff decided to take unpaid | eave under the Famly
and Medical Leave Act ("FM.LA"). Defendant then set off one week
of the unpaid | eave against plaintiff’'s earned vacation tine and
subsequently term nated her upon her return to work on February
26, 1996, purportedly for attenpting to seek protection under the
Arericans with Disabilities Act ("ADA") and in retaliation for
attenpting to exercise her rights under the FMLA. Plaintiff
filed a Charge of Discrimnation with the Equal Enpl oynent
Qpportunity Conm ssion ("EEOC') claimng that her term nation
violated the ADA and the FMLA. A claimfor retaliation was not
present in the Charge of Discrimnation. A right to sue letter
was issued by the EEOC in July, 1997 and Plaintiff filed this
action in the United States District Court for the Eastern
District of Pennsylvania. Defendant now noves to dism ss.

STANDARD OF REVI EW

Upon consideration of a notion to dismss under Rule

12(b) (6) ' of the Federal Rules of Cvil Procedure, the district

' Rule 12(b)(6) states, in relevant part:

Every defense, in law or fact, to a claimfor relief in any

pleading . . . shall be asserted in the responsive pleadi ng
thereto if one is required, except that the foll ow ng defenses
may, at the option of the pleader be made by notion: . . . (6)
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court shall take all allegations included in the conplaint as

true and construe themin the |ight nost favorable to the

plaintiff. HJ. Inc. v. Northwest Bell Tel. Co., 492 U S. 229,
249-50, 109 S.Ct. 2893, 106 L.Ed.2d 195 (1989); Markowitz v.

Nort heast Land Co., 906 F.2d 100, 103 (3rd Cir. 1990). The

conpl aint shall be dismssed only if ""it is clear that no relief
coul d be granted under any set of facts that could be proved

consistent with the allegations.'" Northwest Bell, 492 U S. at

249-50 (quoting Hi shon v. King & Spalding, 467 U.S. 69, 73, 104

S.Ct. 2229, 81 L.Ed.2d 59 (1984)).
DI SCUSSI ON

A. ADA Discrimnation Claim
Def endant first contends that it is entitled to a Rule

12(b) (6) dism ssal because plaintiff does not establish a prima
facie case under the ADA, particularly with regard to the ADA's
"associ ation provision."

Specifically, 42 U S.C 812112 provides, in pertinent part:

(a) Ceneral rule

No covered entity shall discrimnate against a qualified

individual with a disability because of the disability of

such individual in regard to job application procedures, the

hiring, advancenent, or discharge of enployees, enployee

conpensation, job training, and other terns, conditions, and

privil eges of enploynent.

(b) Construction

As used in subsection (a) of this section, the term
“di scrimnate” includes--

failure to state a clai mupon which relief can be granted.
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(4) excluding or otherw se denying equal jobs or
benefits to a qualified individual because of the known
disability of an individual with whomthe qualified

i ndi vidual is knowmn to have a relationship or
associ ati on.

A "qualified individual with a disability" under the ADA is
defined as "an individual with a disability who, with or w thout
reasonabl e accommodati on, can performthe essential functions of
t he enpl oynent position that such individual holds or desires.™
42 U.S.C § 12111(8).

Thus, the ADA prohibits enployers fromtaking adverse
enpl oynent action not only against a “qualified individual wwth a
di sability” because of the disability of such individual, but
al so against qualified individuals “because of the known

disability of an individual with whomthe qualified individual is

known to have a relationship or association.” Tyndall v.

Nati onal Education Centers, Inc. of California, 31 F.3d 209, 214

(4th Cr. 1994); Padilla v. Buffalo State Coll ege Foundation, 958

F. Supp. 124, 126 (WD.N. Y. 1997), citing inter alia, 42 U S. C
8§12112(b)(4); 29 C.F.R 81630.8 (1996). More specifically, the
Interpretative Guidelines to the ADA provide that an enpl oyer may
not nmake deci sions based on the “belief that the enpl oyee would
have to mss work in order to take care of a di sabled person.”
Id., quoting Tyndall and 29 C F. R 81630, App. (1996).

I n anal yzi ng enpl oynent discrimnation clains brought
pursuant to the ADA, the Courts apply the sane three-part test
first enunciated in McDonnell Douglas Corp. v. Geen, 411 U. S

792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973) that are applied to
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nost ot her kinds of statutory discrimnation clains. Padilla, at

126; Walton v. Mental Healthy Ass'n of S.E. Penna. , 1997 W

717053 (E.D. Pa. 1997) at *3. Under this franework, a plaintiff
must first nake out a prima facie case of discrimnation. Upon
establishing a prima facie case, the burden of production shifts
to the defendant to articulate sone legitimte, non-
discrimnatory reason for the enployee’ s term nation which may be
acconpl i shed by introduci ng evidence which, taken as true, would
permt the conclusion that there was a non-discrimnatory reason

for the unfavorabl e enpl oynent decision. MWalton, supra, citing,

inter alia, Lawence v. National Westn nster Bank of New Jersey,

98 F.3d 61, 68-69 (3rd Gr. 1996). See Also: MG enaghan v. St

Denis School District, 979 F. Supp. 323, 325 (E D. Pa. 1997).

In order to establish a prima facie case of association
discrimnation, a plaintiff nust prove that: (1) he or she was in
a protected class; (2) she was discharged; (3) at the tinme of her
di scharge, she was perform ng her job at a level that net her
enployer’s legitimte expectations; and (4) her discharge
occurred under circunstances that raise a reasonabl e inference of

unl awf ul di scri m nati on. Wesl ey v. Stanley Door Systens, Inc.,

986 F. Supp. 433, 435 (E.D. M. 1997); Barker v. Internationa

Paper Co., 1998 W. 59041 (D. Me. 1998) at *4. However, the ADA
does not require an enployer to restructure an enployee’s work
schedul e to enable the enployee to care for a relative with a

disability. Tyndall, supra, at 214; 29 CF. R 81630. Thus, if

an enployee’s termnation is not based on any assunption
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regardi ng future absences related to their relative's care but is
instead the result of a record of past absences and/or clear
indication that additional tinme off will be needed in the future,

no ADA violation has occurred. 1d.; Padilla, supra.at 128.

In reviewing plaintiff’s amended conplaint in light of the
foregoing principles, we find that she has adequately pled a
prima facie cause of action for association discrimnation.
Specifically, the anended conpl aint avers that plaintiff is in a
protected class in that her son has cerebral pal sy and that
def endant knew this. (Amended Conplaint, Y9). The allegations
that plaintiff was enpl oyed by defendant since Septenber, 1987,
that she had an excellent work and performance record which
resulted in at | east one pronotion since her hire and that when
she asked for a tenporary schedul e nodification to care for her
son, Defendant deni ed her request, forced her to take unpaid
| eave and then term nated her upon her return, satisfy the
requirenents that plaintiff aver that she was discharged at a
ti me when she was performng her job to her enployer’s
expectations. (Anmended Conplaint, s6-9, 13-17). Finally, the
avernments set forth in paragraphs 19-20 of the Anmended Conpl ai nt
that plaintiff was fired after her return to work for attenpting
to seek protection under the ADA and because defendant assuned
she woul d need accommpdations in the future because of her son’s
disability, adequately plead that her discharge occurred under
ci rcunstances that raise a reasonabl e inference of unlaw ul

discrimnation. Accordingly, the notion to dism ss the
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plaintiff’s claimfor association discrimnation is denied.
B. Retaliation C aimunder the ADA
Def endant next argues that plaintiff’s claimthat she was
termnated in retaliation for attenpting to seek protection under
the ADA nust be dism ssed as plaintiff did not allege retaliation
in her EEQCC conpl ai nt.

In order to properly sue an enployer under the ADA, a
plaintiff nust first file a charge of discrimnation with the
Equal Enpl oynent Qpportunity Conmm ssion (EEOCC) and receive a
right to sue letter. Mrton v. GIE North, Inc., 922 F. Supp

1169, 1177 (N.D.Tex. 1996); Doe v. Kohn, Nast & Graf, P.C., 866
F. Supp. 190, 196-197 (E.D.Pa. 1994); 42 U.S.C. §12117(a). The
pur pose of requiring resort to EEOCC procedures before bringing a
private suit is twofold: to give notice to the charged party and
to pronote voluntary conpliance without litigation. Bishop v.
Ckidata, Inc., 864 F.Supp. 416, 424-425 (D.N.J. 1994), citing

GQus v. GC Mirphy Co., 562 F.2d 880, 888 (3rd Cir. 1977); Fien

v. Pocopson Hone, 1997 WL 220280 (E.D.Pa. 1997 at *5. The scope

of the civil conplaint is accordingly limted by the charge filed
with the EECC and the investigation which can reasonably be

expected to grow out of that charge. Powers v. Ginnel

Corporation, 915 F.2d 34, 38 (1st Cr. 1990).

An adm ni strative charge is not, however, a blueprint for
the litigation to follow. 1d. For exanple, where discrimnatory
actions continue after the filing of an EEOC conpl aint, the

pur poses of the statutory schene are not furthered by requiring
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the victimto file additional EEOC conplaints and re-starting the
180 day waiting period and the courts have recogni zed this in
permtting suits based on new acts that occur during the pendency
of the case which are fairly within the scope of an EECC

conpl aint or the investigation grow ng out of that conpl aint

Wi thout requiring the filing of an additional admnistrative

conplaint. MWiters v. Parsons, 729 F.2d 233, 237 (3rd Gr.

1984). The relevant test in determ ning whether [a claimant] is
required to exhaust her adm nistrative renedies ... is whether
the acts alleged in the subsequent ... suit are fairly within the
scope of the prior EEOC conplaint, or the investigation arising

therefrom 1d.; Antol v. Perry, 82 F.3d 1291, 1295 (3rd Gr.

1996); Heid v. Dep't of the Navy of the United States, 1997 W

14474, *6 (E.D.Pa. 1997); Doe v. Kohn, Nast & Graf, supra. at

197.
In this case, the plaintiff's EECC conpl aint states, in
rel evant part:

“....M son, Kevin Reddinger, Jr. (d.o.b. 10/04/84) has
cerebral palsy. M nother cares for himwhile I amat work.
On January 4, 1996, ny nother fell and broke her arm and was
unable to take care of my son. | went out on a | eave of
absence pursuant to the Fam |y Medical Leave Act.

| returned to work on February 5, 1996 and was scheduled to
receive a deduction on ny disciplinary point report of 1
poi nt on February 22, 1996. On February 26, 1996--after the
deduction of this 1 point--ny enployer fired ne for being 12
mnutes late and clainmed that | was not entitled to this
deduction because | exercised ny rights under the Fam |y
Medi cal Leave Act. The discharge was in violation of the
Fam |y Medical Leave Act and was initiated against ne
because of ny son’s disability....



Al t hough defendant is correct that in conpleting this
conplaint, plaintiff identified the “cause of discrimnation” as
being “disability” and “other--Fam |y Medical Leave Act,” we
believe a plain reading of plaintiff’s narrative clearly reflects
aclaimfor retaliation as well. W therefore find that the
retaliation claimarises out of the sane set of facts surroundi ng
the plaintiff's tenporary absence fromwork to care for her son
and her subsequent term nation, allegedly as the result of and in
retaliation for exercising her rights under the ADA and the FM.A.
Plaintiff therefore did not need to file a separate EECC
conplaint for retaliation in order to exhaust her adm nistrative
remedi es.

C. Def endant’'s Status as “Enpl oyer”

Def endant correctly points out that as a threshold to
recovering under the ADA and the FM.LA, plaintiff nust first
satisfy certain pleading requirenents. Under the ADA 42 U S. C
§ 12111(5), an “Enpl oyer”

... means a person engaged in an industry affecting comrerce

who has 15 or nore enpl oyees for each working day in each of

20 or nore cal endar weeks in the current or preceding

cal endar year, and any agent of such person...

Where it cannot be shown that an all eged enpl oyer enpl oys

the requi site mni mum nunber of enpl oyees, dism ssal of an ADA

claimis proper. See, e.qg.: Gdarke v. Wiitney, 934 F. Supp. 148

(E.D. Pa. 1996).
Simlarly, under the FMLA, 29 U S.C. 8§ 2611(2)(A), (4), the

ternms “eligible enployee” and “enployer” are defined as foll ows:



(2) Eligible enployee
(A) In general

The term “eligible enployee” neans an enpl oyee who has
been enpl oyed- -

(i) for at least 12 nonths by the enployer with
respect to whom| eave is requested under section 2612
of this title; and

(ii1) any enployee of an enployer who is enployed at a
wor ksite at which such enpl oyer enploys | ess than 50
enpl oyees if the total nunber of enpl oyees enpl oyed by

that enployer wwthin 75 mles of that worksite is |ess
t han 50. ...

(4) Enpl oyer
(A In genera
The term “enpl oyer”- -
(i) means any person engaged in conmerce or in any industry
or activity affecting conmerce who enpl oys 50 or nore
enpl oyees for each working day during each of 20 or nore
cal endar workweeks in the current or precedi ng cal endar
year;
(ii1) includes--
(I') any person who acts, directly or indirectly, in the
interest of an enployer to any of the enployees of such
enpl oyer; and
(I'l) any successor in interest of an enployer; and

(iii) includes any “public agency” as defined in section
203(x) of this title.

It is equally clear that in order to state a clai munder the
FMLA, a conplaint nust at |east contain allegations which
establish that, within the neaning of the FMLA the defendant
enpl oyer is an “enployer” and the plaintiff enployee is an

“eligible enpl oyee.” Schmtt v. Beverly Health and
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Rehabi litation Services, Inc., 962 F.Supp. 1379, 1383-1384

(D. Kan. 1997).

In this case, the anmended conplaint is conpletely devoid of
any factual allegations regarding plaintiff’'s status as an
el i gible enployee and defendant’s status as an enployer within
t he neani ng of both the FMLA and the ADA. For these reasons,
defendant’s notion to dismss nust be granted. However, it is
not clear to this Court on the record now before us that
plaintiff will not be able to state a cause of action under the
foregoing acts if she is given | eave to re-plead. Accordingly,
and in keeping with the policy of the federal rules to determ ne
actions on their nerits wherever possible, plaintiff shall be
given twenty (20) days to file a Second Anended Conpl ai nt
correcting these pleading deficiencies should she so desire. See
Al so: 5A Wight & MIler, Federal Practice and Procedure: G vi
2d 81357 (2d Ed. 1990).

An appropriate order follows.

11



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
SUSAN REDDI NGER . CVIL ACTI ON
VS.

NO. 97-5727
HCOSPI TAL CENTRAL SERVI CES, | NC.

ORDER

AND NOW this day of May, 1998, upon
consi deration of Defendant’s Motion to Dismss Plaintiff’s
Amended Conplaint, it is hereby ORDERED that the Mdtion is
GRANTED and the Anended Conplaint is DI SM SSED for the reasons
set forth in the precedi ng Menorandum Opi ni on.

| T 1S FURTHER ORDERED that Plaintiff is granted twenty (20)
days fromthe filing date of this order to file a Second Anended

Conpl ai nt .

BY THE COURT:

J. CURTIS JOYNER, J.
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