IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D KOSS and FREYA KOSS, : ClVIL ACTI ON
Pl ai ntiffs, :
V. : NO  97-440

UNI TED STATES OF AMERI CA,
Def endant .

MEMORANDUM

BUCKWALTER, J. May 8, 1998

Currently pending before the court are Defendant’s
Motion for Sunmary Judgnent and Plaintiffs’ Cross-Mtion for
Sunmmary Judgnent. The governnment’s notion for summary judgment
was the subject of an April 6, 1998 hearing. At the close of
testinmony, | instructed the parties to submt nenoranda
summari zing their argunments. In addition to their menorandum
Plaintiffs cross-noved for sunmary judgnent.!?

After consideration of the hearing testinony, and of
the parties’ prior and subsequent pleadings, | will deny the
Governnment’s notion and grant Plaintiffs’, for the reasons which
follow. The effect of the acconpanying Order will be to
invalidate -- and to preclude the government fromenforcing --
the lien currently | odged agai nst the Kosses in Montgonery

County, Pennsylvania. As the Kosses acknow edge, the governnent

! The government did not respond to this cross-notion. Because the
Kosses rely upon their post-hearing nenorandumto support their cross-notion
for summary judgrment, | have al so considered the governnment’s post-hearing
menorandum as a response to the Kosses' cross-notion



is free to pursue collection of the 1974 Tax Year deficiency

t hrough ot her, non-adm nistrative neans.

BACKGROUND

Both notions are resol vable by the sane issue:
whet her, after years of litigation,? the governnent sent tinely
notice to David and Freya Koss (“the Kosses”) of their assessnent
for Tax Year 1974. 26 U.S.C. 8 6303 (a). 1In a February 4, 1998
Order, | converted defendant’s notion to dism ss the Kosses’
quiet title action into one for Sunmary Judgnent on the
timeliness issue and scheduled a hearing. Due to a scheduling
problem only Plaintiffs attended the February 18, 1998 heari ng.

| nonet hel ess entered judgnent for the governnent,
because the parties’ subm ssions denonstrated no i ssue of
material fact. The crucial evidence was the Declaration of
Charl es Felthaus, Acting Chief of the IRS Accounting Branch. His
decl aration stated that the Certificate of Assessnments and
Paynments, based upon the Kosses’ I|ndividual Master File (“I M)?3
denonstrated conclusively that the governnent gave tinely,

conput er-generated notice to the Kosses of their Tax Year 1974

2Although nore factual background is contained in the February 4, 1998
Menmorandum | note briefly that in 1990, the Court of Appeals for the Third
Circuit upheld the Tax Court’s deternination that the Kosses owed noney for
Tax Year 1974. The Kosses did not petition the United States Supreme Court
for certiorari.

3An IMF is a record of a t axpayer’s assessnents and paynents. A
Certificate is a certified statement of the data contained in an | M-
Fel t haus prepared the Kosses’ Certificate.
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assessment. A Certificate of Assessnent is entitled to a
presunption of correctness as to the accuracy of conputer-
generated notice statenents and the Kosses initially made no
show ng sufficient to question its correctness.

Subsequent |y, however, | granted the Kosses’ notion to
reconsider the entry of summary judgnent and vacated the O der
entering judgnent for the governnent as to the tineliness of
notice, after they filed new matter casting substantial doubt on
the IRS position: the Declaration of Carole S. Nelson, a forner
| RS Revenue Oficer. Nelson read certain nunbers found in the
Kosses | MF -- and excluded fromthe Certificate -- to constitute
a “suppression code,” neaning that while the Assessnent nmay have
been entered into the M on July 19, 1990, the conputer conmmand
to actually post notice of the assessnent to the Kosses was
suppressed until after expiration of the tinme period for themto
petition for certiorari fromthe Oder of the Court of Appeals
affirmng the adverse decision of the Tax Court. (Nelson
Decl aration at 9Y14). Thus, according to Nelson, the presence of
t he suppression code neant that the IRS did not send tinely,
conput er-generated notice to the Kosses in July, but that such
notice was instead posted in Cctober. 26 U S.C. § 6303(a).

In response, the governnment filed a declaration by
Maur een Siegert, an adviser with the I RS Special Procedures

Branch in Pittsburgh, who stated that, regardl ess of the



tinmeliness of the conputer-generated notice, the Certificate

i ndi cated that a “docunent code” found in 4th and 5th digits of
the rel evant Docunent Locator Nunber (“DLN’') denonstrated that
manual , rather than conputer-generated notice had been given
Siegert based this view on her interpretation of the transcript

that the assessnent was a “pronpt assessnent,” because, she says,
pronpt assessnents were al ways nmade nmanual | y, neani ng by hand
delivery or certified mail. Plaintiffs do not dispute that a
suppressi on code woul d not have affected the sendi ng of manual
rat her than conputer-generated notice. Faced with these two
conflicting stories, and | acking enough information to judge
their accuracy, | ordered another hearing.

At this second hearing on April 6, 1998, the Kosses,
now represented by counsel, put on testinony by Felthaus, Siegert
and M. Koss. Additionally, the Kosses subpoenaed any docunents
whi ch Felthaus relied upon in preparing the Kosses’ Certificate
of Assessnents. (NT at 5-6). |In response to this subpoena, the
gover nnent produced pages fromI|RS Pub. 6209, a reference
material containing “transacti on codes” used by the I RS Service
Center to describe actions such as paynents and assessnents in
t axpayers’ accounts, but it did not produce either a copy of the
notice of assessnent or a record of that notice. (NT at 7).

Fel t haus stated that the I RS “cannot |ocate a record of the first

notice.” (NT at 7).



Al t hough Fel t haus conceded the validity of Nelson's
characterization of the suppression code and its effect, he al so
argued, in accordance with the new expl anati on provi ded by
Siegert, that the docunent |ocator nunber indicated that the IRS
gave pronpt manual notice to the Kosses. (NT 11-12). Al t hough
Fel thaus testified that he was unfam liar with the neaning of the
suppressi on codes, he based his characterization of the manual
noti ce codes on his “experience.” On cross, Felthaus again
testified that the docunent | ocator nunber indicated a “pronpt
manual qui ck assessnent,” according to Pub. 6209. (NT at 14).

Siegert also testified, again stating that the docunent
| ocat or nunber on the Kosses’ |IM- transcript indicated a “pronpt”
or “quick” assessnent, and stating that such an assessnent is
made whenever a tax is either in jeopardy or the controlling
statute is about to expire. Siegert stated that a “pronpt”
assessnent is nmade to protect collection, and that a “quick”
assessnent is made to protect the statute fromexpiring. (NT at

16) .

1. DI SCUSSI ON

Summary judgnent is appropriate "if the pleadings,
depositions, answers to interrogatories, and adni ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party

is entitled to a judgnment as a matter of law" Fed. R Gv. P.
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56(c). A fact is material if it mght affect the outcone of the

case under the governing substantive |law. Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). A disputed factual matter

presents a genuine issue "if the evidence is such that a
reasonable jury could return a verdict for the nonnoving party."
Id. In considering a sunmary judgnment notion, the court is
required to accept as true all evidence presented by the non-
movi ng party, and to draw all justifiable inferences from such
evidence in that party's favor. 1d. at 255.

Initially, | find that the governnent is not entitled
to sunmary judgnment, because it has filed contradictory
decl arations; disowned its own explanations; and failed to
provi de hard evidence supporting its |atest explanation of how
notice was tinely given to the Kosses.

Whet her the Kosses are entitled to summary judgnent is
| ess easily resolved. The IRS has consistently asserted that it
sent tinely notice to the Kosses on July 19, 1990, and it is no
| onger contested that notice sent on that date would be tinely.
Al t hough David Koss has testified that he did not receive any
notice of the assessnent until October 1990, it is further
uncontested that the determ native issue is not whether the
Kosses actually received notice, but whether notice was sent.

The Kosses attack the governnent’s new expl anation on

two grounds. First, they argue that their case is not the type



i n which, under applicable guidelines, the RS woul d nake manual ,
as opposed to conputer-generated notice. According to the
rel evant provisions of the Internal Revenue Manual (“IRM), the
| RS makes qui ck assessnents either “when the statutory period for
assessnent will expire before assessnent action can be conpl eted
under the regular procedures,” or in a second situation not here
applicable.* IRM5314.1 (1)(a). The manual further indicates
that quick assessnent is generally nade where the assessnent
statute expires within ninety days. IRM5314.1 (2).
Additionally, “[a] pronpt assessnent is a manually processed
assessnent of a secured return where collection appears to be at
risk and the intention is to proceed with collection action
i mredi ately followng the period for Notice and Denmand.
[It] is costly in conparison and should only be utilized in
extrene circunstances.” 5315.1 (1).

Plaintiffs argue that none of these situations apply to
them as they had signed a Form 872-A, which, according to the
| RS, and as found by this Court, extended the tine for nmaking an
assessnent until sixty days after the expiration of the tinme for
petitioning for wit of certiorari. See February 4, 1998
Menmor andum & Order (finding that the Assessnent was tinely nade

and that the governnment had the better part of 1990 in which to

* Qui ck assessnent procedures nmay al so be used for “deficiencies or
current additional and delinquent taxes where receivership proceedi ngs are
involved or inmnent.” [IRM5314.1 (1)(b).
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make it). According to this calculation, the governnent had 140
days to nmake the assessnent. | agree with the Kosses that their
situati on does not appear to have warranted a break fromthe
collection routine, and the governnent has provi ded no

expl anation for why the Kosses qualified for either a quick or
pronpt assessnent. Moreover, the governnent has proffered no
docunentation as to how or why a quick or pronpt assessnent was
made.

More inportantly, Plaintiffs argue that the governnent
has produced no evidence that manual notice was in fact nade,
beyond t he entrance of code nunbers on the | M- transcript.?®
VWhile the Certificate was sufficient to establish a rebuttable
presunption that conputer-generated notice had been sent, it did
not contain the extrenely rel evant suppression code, and is
therefore not due any presunption of correctness. Mreover, the
presunpti on does not apply to nmanual notice, as it is based upon
the apparent regularity of conputer conmands, and the |lack of a
paper record for conputer-generated, as opposed to nmanual,

notice. See e.qg., GCentry v. United States, 962 F.2d 555 (6th

Cr. 1992); Ceiselman v. United States, 961 F.2d 1 (1st. G

1992); Pursifull v. United States, 849 F. Supp. 597 (S.D. Chio

1993), aff’d 19 F.3d 19 (6th Gir. 1994).

5 agree that the value of Felthaus’ testinony is dimnished in |ight
of his previous errors in interpreting the Certificate, and his unfamliarity

at the hearing with the Suppression Code.
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Aside fromthe docunent | ocator nunber, the Kosses’
| ndi vi dual Master File (“IMF") is bereft of any evidence that
notice was manual ly made. (Siegert testinony, NT at 17; Felthaus
testinony, NT at 7).°% Based upon the testinony and the parties’
subm ssions, | find that such evidence would include either a
copy of the manual notice or a receipt for certified mail, or
testi nony of the agent who delivered the notice, or, perhaps,
notes or testinony fromthe agent or officer who initiated or
supervi sed manual assessnent.

| agree with the Kosses that the governnent has shown
only that the code on the Kosses’ |IM- indicates that a revenue
agent should have manual ly posted the notice, not that one
actually did. In light of the governnent’s failure to offer
evidence that tinely notice was actually made, | wll enter
j udgnent for the Kosses.

An order foll ows.

6Although Si egert was offered as a witness know edgeable in IRS
procedures, she was unable to explain actual procedures for giving nanual
noti ce.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAVI D KOSS and FREYA KOSS, : ClVIL ACTI ON
Pl ai ntiffs, :
V. : NO  97-440

UNI TED STATES OF AMERI CA,
Def endant .

ORDER

AND NOW this 8th day of My, 1998 upon consideration
of Defendant’s Mdtion for Sunmary Judgnent; Plaintiff’'s Cross-
Motion for Sumrmary Judgnent (Dkt. # 20); the testinony at the
April 6, 1998 hearing; and the parties’ pleadings, it is hereby
ORDERED t hat Defendant’s Motion for Summary Judgnent is DEN ED
and Plaintiffs’ Mtion for Summary Judgnent is GRANTED, in
accordance with the acconpanyi ng Menorandum

It is further ORDERED that all Internal Revenue Service
liens for Tax Year 1974 attaching to the property and rights to
property, both real and personal of Plaintiffs are null and void,
and that Defendant shall release all notices of tax liens filed
against Plaintiffs relating to their 1974 individual incone tax
liability.

The Cerk shall mark this case CLOSED. Each side to

bear its own costs.

BY THE COURT:

RONALD L. BUCKWALTER, J.



