N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HARVARD EYE ASSOCI ATES : ClVIL ACTION
V.
CLI NI TEC | NTERNATI ONAL, | NC. : NO. 98-302

ORDER—MEMORANDUM

AND NOW this 5th day of May, 1998, the notion to disni ss
of defendant Cinitec International, Inc. is denied. Fed. R Civ.
P. 12(b)(1),* (3).

Def endant’ s notion presents two grounds for di sm ssal of
this diversity action: (1) | ack of subject matter jurisdiction —in
that the limtation of liability clause in the parties’ contract,
conmpl ., exh. a, T 11, precludes plaintiff Harvard Eye Associ ates
from neeting the $75,000 anpunt in controversy threshold of 28
US C 8 1332(a); and (2) inproper venue —in that the forum

sel ection clause inthe contract, conpl., exh. a, T 13(c), requires

! A disnmissal may be ordered under Rule 12(b)(1) for
failure to satisfy the jurisdictional anmpbunt requirement only if
it appears to a legal certainty that the conplaint is claimng
| ess than $75,000. See Suber v. Chrysler Corp., 104 F.3d 578,
583 (3d Cir. 1997). This initial inquiry “should involve the
court in only mnimal scrutiny of the plaintiff’'s clains. The
court should not consider . . . the legal sufficiency of those
claims or whether the legal theory advanced by the plaintiffs is
probably unsound. . . . [T]he threshold to withstand a notion to
dism ss under Fed. R Cv. P. 12(b)(1) is thus |ower than that
required to withstand a Rule 12(b)(6) notion.” [d. (interna
qguotations and citation omtted).
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plaintiff to sue in the Montgonmery County (Pa.) Court of Conmon

Pl eas. Def endant’s notion, Yy 2-5.

1. Limtation of liability clause —Def endant cont ends
that under the contract plaintiff’'s damages are limted to
restitution of the anmpbunts paid defendant — $59, 145.15 — and

recoveries for incidental or consequential damages (Count 1) or
damages for fraudul ent or negligent msrepresentation (Count I11)
areinpermssible. Limtationof |iability clauses are enforceabl e
under Pennsylvania |aw, “especially when contained in contracts

bet ween informed business entities dealing at arnms |ength, and

there has been no injury to person or property.” Valhal Corp. v.

Sullivan Associates, Inc., 44 F. 3d 195, 203-04 (3d Cir. 1995). The

[imtation does not apply, however, to clains for intentional
torts. Seeid. at 203 (“[T]he limtation . . . is not enforceable
if the damage is caused by wllful or wanton conduct . . . . The
wei ght of authority supports interpreting [liability limtation
cl auses] to extend only to acts of ordi nary negligence and excl ude
conduct found to be willful, malicious or reckless.”) (citation
omtted). Count I1Il1 of the conplaint includes a claim for
fraudul ent m srepresentation. |nasnuch as damages are alleged to
have been caused by def endant’ s i ntenti onal conduct, thelimtation
of liability clause does not prevent inclusion of such anbunts to
satisfy 8§ 1332(a). Dism ssal under Rule 12(b)(1) is, therefore,

unwar r ant ed. ?

2 ln support of its liability limtation argunent,
(continued...)



2. Forum selection clause — “Any cause or action

arising out of or relating to this Agreenent may only be brought in
the courts of applicable jurisdiction in the Commonweal th of
Pennsyl vani a, Montgonery County and the parties hereby submt to
the jurisdiction and venue of such courts.” Conpl., exh. a, at
1 11(c). According to defendant, this clause confines the filing
of an action to the Mntgonmery County Court of Conmmon Pl eas

Def endant’s notion, T 5.

The <clause refers, in the plural, to “courts of
applicable jurisdiction.” This court, albeit federal, is a court
t hat has “applicable jurisdiction” i n Mntgonery County —bei ng one
of the 10 Pennsylvania counties that make up its jurisdictiona
designation. See 28 U S.C. § 116(a) (1994). In contrast, the
forumsel ection clauses in cases cited by defendant are nuch nore
precisely and narrowmy drafted than the one at issue here. See,

e.0., Excell, Inc. v. Sterling Boiler & Mechanical, Inc., 106 F. 3d

318, 320 (10th Gr. 1997) (“venue shall lie in the County of E
Paso, Colorado”); MIk N More, Inc. v. Beavert, 963 F.2d 1342,

1343 (10th Cir. 1992) (“venue shall be proper under this agreenent

in Johnson County, Kansas”); Cedarbrook Associates v. Equitec

?(...continued)

def endant al so i nvokes the econonmic | oss doctrine, see reply, at
11-12, which “prohibits plaintiffs fromrecovering in tort
econom c | osses to which their entitlenent flows only froma
contract,” Duquesne Light Co. v. Westinghouse Elec. Corp., 66
F.3d 604, 618 (3d Cir. 1995). Analysis of plaintiff’s contract
and tort clains under this doctrine, however, would require nore
than the “mninmal scrutiny” of claimsufficiency appropriate
under Rule 12(b)(1). Suber, 104 F.3d at 583.
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Savi ngs Bank, 678 F. Supp. 107, 107-08 (E.D. Pa. 1987) (“any State

Court within Al aneda County, State of California”). Here, to the
extent that any anbiguity lurks in the forumsel ection clause, it
should be construed against the drafter — in this instance,
def endant, conplaint, exh. a, at 1 (“Software Li cense and Servi ces

Agreenent”); plaintiff’s response, at 8. Rusiski v. Pribonic, 511

Pa. 383, 390, 515 A 2d 507, 510 (1986) (construing ambiguity in
contract against drafter); MIk 'N Mre, 963 F.2d at 1346 (sane).

Edmund V. Ludw g, J.



