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MEMORANDUM

Thi s case involves nedical nal practice clains arising
fromnmedical care the plaintiff, Frank Baird, received while he
was a pretrial detainee in a Philadel phia prison. At the end of
trial, the jury returned a verdict in favor of the defendants.
M. Baird has filed a notion for a new trial, pursuant to Federa
Rul e of Civil Procedure 59. Upon the follow ng reasoning, |
shall deny his notion for a newtrial and sustain the jury's

verdi ct.

Backgr ound
On January 23, 1995, while a pretrial detainee at

Hol mesburg Prison, M. Baird sustained various facial injuries in



an altercation with another inmate. Shortly after the incident,
correctional officers brought M. Baird to the prison infirmry
wher e nedi cal personnel exam ned himand ordered a full skull x-
ray series. Jeffrey Carter, MD., a radiologist, reported the x-
rays as negative for fractures. M. Baird received further

exam nations and treatnment under the direction of Jerone

ol dstein, MD., nedical director for the prison, who also
referred himto Episcopal Hospital for consultation with an ear
nose and throat specialist. The specialist believed the
plaintiff had a fracture of the left zygoma, a facial bone bel ow
the eye, and recommended a CT scan. M. Baird was schedul ed for
a CT scan on February 17, 1995, but instead he was transferred
from Hol mesburg Prison on that date. On March 3, 1995, M. Baird
recei ved additional nedical treatnent at the Sacred Heart

Hospital in Allentown which reveal ed that he had a faci al
fracture which had healed. M. Baird filed this suit claimng
that the doctors and staff at Hol nesburg Prison failed to provide
proper nedical treatnment which caused the fracture to hea
inperfectly and | eft a depression in the left side of his face.
Specifically, he clainmed violations of his constitutional rights,
pursuant to 42 U.S.C. 8§ 1983, and state tort clains of negligence

based on nedi cal nal practice.

1. St andard of Revi ew

Federal Rule of Civil Procedure 59(a) permts the court

to order a newtrial "for any of the reasons for which newtrials
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have heretofore been granted in actions at lawin the courts of
the United States.” Although the Rule does not attenpt to
specify the grounds on which a new trial can be granted, Federal
Rule of Cvil Procedure 61 states that the court should not order
a new trial unless "substantial justice" so requires. The Rule
further instructs the court to "disregard any error or defect in
t he proceedi ng which does not affect the substantial rights of

the parties." Fed. R Cv. P. 61; see generally 11 Charles A

Wight, et al., Federal Practice and Procedure § 2803 (1995)
("Courts do not grant new trials unless it is reasonably clear
that prejudicial error has crept into the record or that
substantial justice has not been done, and the burden of show ng

harnful error rests on the party seeking the newtrial.").

"The decision to grant or deny a newtrial is confided
al nost entirely to the discretion of the district court.”

Bl ancha v. Raymark Indus., 972 F.2d 507, 512 (3d G r. 1992)

(citing Allied Chem Corp. v. Daiflon, Inc., 449 U S. 33, 36

(1980)). Since granting the notion for a newtrial acts to
overturn a jury verdict, the court will not grant such a notion
unless "manifest injustice will result if the verdict is allowed

to stand.”" Enmigh v. Consolidated Rail Corp., 710 F. Supp. 608,

609 (WD. Pa. 1989) (citation omtted). M. Baird noves for a



new trial under Rule 59 for several reasons. I will address each

one in turn.

L. Di scussi on
A Testinony of Dr. Kaufman
The first, and principal, argunment of the plaintiff is

that the court abused its discretion, see CGeneral El ec. Co. v.

Joiner, _US _, 118 S. C. 512, 139 L.Ed.2d 508 (1997), in
restricting the testinony of one Arthur Kaufman, M D. Dr.
Kauf man was proposed to testify as to why, in his view, the
def endants should be held liable to the plaintiff, M. Baird.

After a hearing pursuant to Daubert v. Merrell Dow Pharm , 509

U S 579 (1993), this court determ ned that Dr. Kaufman could

testify as an expert.

I n assessing when to admt expert testinony, the
princi pal guide can be found in Federal Rule of Evidence 702,

whi ch reads:

If scientific, technical, or other
speci ali zed knowl edge wil| assist the trier
of fact to understand the evidence or to
determne a fact in issue, a wtness
qualified as an expert by know edge, skill,
experience, training, or education, may
testify thereto in the formof an opinion or
ot her w se.

That technical, expert nmedical testinmony in this case would

assist the jury to understand the evidence or to determne a fact



inissue is self-evident. | thus turn to the second factor --
the proposed witness's qualifications to give opinion testinony
in the specialized area of know edge pertinent to the case at

bar .

As may be gl eaned from his nine-page curriculumyvitae,
Dr. Kaufman's experience is vast. After receiving his MD.
degree from State University of New York, Downstate Medi cal
Center, he went on to intern for one year, 1964, at Petersburg
Ceneral Hospital, Petersburg, Virginia. After that, he entered
solo famly practice in Norfolk, Virginia for two years, and in
1966 served as a Medical Oficer in the U S Navy. |In 1968, he
returned to famly practice, this tinme in Geenbelt, Mryland,
where he practiced nedicine until 1974, at which point his career
seens to have taken a turn. Fromthat point on, he principally
devoted his energies to hospital direction and nmanagenent. He
was Vice President of Prince George's General Hospital and
Medi cal Center from 1974 through 1985. |In that capacity, he
directed and managed all nedical staff functions related to
quality assurance, risk managenent, liability control
utilization review, and containnment. He chaired the Uilization
Revi ew and Quality Assurance Comm ttees. Thereafter, from 1986
to 1989, he served as Vice President of the Forensic Medical
Advi sory Service, convening nonthly neetings of a 50-nenber
physi ci an peer-review panel to review quality of care in 167

mlitary treatnent facilities. Since then, he seens principally
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to have worked as a consultant to hospitals and the Departnent of
Veterans Affairs, focusing on quality assurance and peer review.

He is board certified in quality assurance in utilization review.

It is also significant what his expertise and
experience are not. He is not a plastic surgeon, nor an
orthopedi st - specialties relevant to this lawsuit and his
proposed expert testinonial opinions. (Tr., 4/24/97 at 104.) He
was being called to testify as to all eged radi ol ogi cal
mal practice, but he is not a radiologist. 1d. Wen asked
"When’s the last tine you read a patient’s x-rays, a treating
patient you were treating?", he replied, "that is not part of
what nmy job designation is". [d. In fact, he had not treated
patients since 1980. 1d. Had this case been one of assessing
cost effectiveness for an entire nedical system Dr. Kaufman's
background m ght have proved hel pful to the fact finder, but
those were not the issues the jury was being called upon to

deci de.

Goi ng beyond his inapposite credentials in the discrete
area of expertise for what he was being offered, his review and
grasp of the salient facts of the case left nmuch to be desired.
For exanpl e, he never saw the x-ray about which he was proposing
to opine as to the radiologist’s having msread it. (Tr.,

4/ 24/ 97 at 105.) Rule 702 teaches that it is inportant, in order

for an expert to be able "to assist the trier of fact to
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understand the evidence," that the expert be famliar with the
evidence. Fed. R Evid. 702. Oherw se, the expert would be
reduced to spewi ng nedical hypotheses in the factual dark, a
situation not inclined to enlighten the fact-finder. Here, for
exanple, to permt this gentleman to opi ne upon the reading -- or
all eged m sreading -- of an x-ray would affront conmmon sense and

fair play - not to nention the rule.

Moreover, this court inposed no restrictions upon Dr.
Kauf man's testinony concerning matters within his report.
Federal Rule of G vil Procedure 26 governs expert reports and
provides that the report shall contain a "conplete statenent of
all opinions to be expressed." The rule also requires the report
to state the facts and the basis of the opinion. The expert
report in question did not contain any opinion as to the harm
caused or the preferred nedical treatnent. |In addition, it did
not state how any defendant breached the standard of care except
in the nost general terms. Accordingly, the court limted his
testinony as to such matters, but freely permtted Dr. Kaufman to

render opinions within the scope of his report.

Federal Rule of G vil Procedure 61 states that the
i nproper exclusion of evidence is not ground for a new trial,
"unl ess refusal to take such action appears to the court
i nconsi stent with substantial justice." Even were | swayed,

which | amnot, that the [imtation of this testinony was
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i nproper, | cannot conclude that this exclusion was inconsistent

Wi th substantial justice. It does not constitute ground for a
new trial.
B. | nf or med Consent

The plaintiff next argues that refusal to include a
jury charge on infornmed consent was an error justifying a new
trial. In his conplaint, the plaintiff did not plead |ack of
i nformed consent in his nedical care by the defendants. Nor did
the plaintiff's allegations warrant an infornmed-consent charge.
Under Pennsylvania | aw, the doctrine of inforned consent arises
under traditional battery theory and applies where the treatnent
in question did not involve a surgical or operative procedure of

an i nvasi ve nature. See Morgan v. NacPhail, 704 A 2d 617, 620

(Pa. 1997) ("It is the invasive nature of the surgical or
operative procedure involving a surgical cut and the use of
surgical instrunents that gives rise to the need to informthe

patient of risks prior to surgery."); see also Marino v.

Bal | estras, 749 F.2d 162 (3d Cr. 1984) (holding that absent

i nformed consent, an operation is an assault under Pennsyl vani a
law). Here, the plaintiff does not claimthat defendant Dr.

Gol dstein performed any surgery or procedure w thout consent.

I nstead, he avers that Dr. Goldstein failed to advise on surgical
alternatives and to provide early surgical intervention. Thus,

the claimhere is based upon negligence, not battery, making



i nformed consent inapplicable, and the refusal to include such a

char ge, proper.

C. Testinony of Dr. Reiter

M. Baird continues to object to testinony froma
def ense expert witness, Dr. David Reiter, regarding the
separation, or displacenent, of the fractured bones. At the
trial, Dr. Reiter testified for the defense that the greatest
di spl acenent he could find neasured one to two millineters. He
further testified that the one centineter displacenent included
in the hospital operative record was a dictation or transcription

error. M. Baird argues that this testinony is specul ative.

Testinony of nedical experts who testify with a
"reasonabl e degree of nedical certainty" neets the requirenents

of the Federal Rul es of Evidence. Schul z v. Celotex Corp., 942

F.2d 204, 208 (3d Cir. 1991) (stating the phrase "is a useful
short hand expression that is helpful in forestalling challenges
to the adm ssibility of expert testinony."). Although this
phrase is not dispositive of the issue, "it may indicate the

| evel of confidence the expert has in the expressed opinion."
Id. at 209. Here, Dr. Reiter did not nerely specul ate, but
based his testinony on his neasurenents of the CT-scan, as well

as his review of several types of x-rays. See Hol brook v. Lykes

Bros. S.S. Co., Inc., 80 F.3d 777, 784 (3d Cr. 1996) (finding

testinony had sufficient scientific basis where expert based his
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opinion on his review of plaintiff's nedical records and exposure
to radiation, and on his own research and study). Further, when
gquestioned by the court, Dr. Reiter explicitly stated that he was
testifying to a "reasonabl e degree of nedical certainty." (Tr.,
4/ 28/ 97 at 12.) | thus find that not only did he nouth the
famliar magi c words, but in fact the underlying enpirical and

| ogi cal bases of his opinion were sufficiently solid as well.

See Daubert v. Merrell Dow Pharm , 509 U S. at 579. Hi s

testinony was not specul ative, but rather, net the degree of

certainty required for admssibility.

D. Standard of Care

Plaintiff also demands a new trial on the ground that
the court's charge to the jury regarding the standard of care due
by a physician to his patient was erroneous because it contained
the word "correctional." Specifically, in charging the jury I
stated that the "plaintiff nust establish the applicable standard
of correctional care at the tinme of his injury." (Tr., 4/29/97

at 8-9.)

The standard for review of jury instructions is
"whet her the charge, taken as a whole and viewed in |ight of the
evi dence, fairly and adequately submt[ted] the issues in the

case to the jury." Link v. Mercedes-Benz of North Anerica, Inc.,

788 F.2d 918, 922 (3d Cir. 1986) (quoting United States v.
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Fi schbach & Moore, Inc., 750 F.2d 1183, 1195 (3d G r. 1984)

(citations omtted)). A trial judge has broad discretion to

deci de what points for charge are appropriate in light of the

evi dence that has been presented to the jury. See Hook v. Ernst

& Young, 28 F.3d 366 (3d Cir. 1994). 1In this case, the charge to
the jury conported with the evidence submtted during the trial
Moreover, viewing the jury instruction at issue, in light of the
charge as a whole, | find that the single reference in question,

given during the course of a |engthy charge, did not visit

reversible error upon the plaintiff.

E. Section 1983 C ai ns

On the second day of trial, this court granted judgnent
as a matter of law on the civil rights clainms against all
defendants. The plaintiff now clains that the court erred in
dism ssing the civil rights clains against Dr. Goldstein, Prison
Heal th Services, Inc. ("PHS"), the Cty of Philadelphia ("Gty"),
t he Warden of Hol nesburg Prison ("Warden"), and the Acting

Conmi ssi oner of Prisons ("Conm ssioner").

A plaintiff who clainms that his nedical treatnent
during incarceration was unconstitutional nust allege facts or
om ssions sufficiently harnful to evidence "deliberate

indifference to serious nedi cal needs." Estelle v. Ganble, 429

US 97, 106 (1976). Allegations nerely stating a claimfor
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nmedi cal mal practice do not support a 8 1983 claimfor deliberate

i ndi fference to serious nedi cal needs. | d.

The evidence presented at trial denonstrated that the
plaintiff received i medi ate nedical attention follow ng the
incident. The record also indicated that plaintiff received
treatnment for his injury on an alnost daily basis. Accordingly,
it was undisputed that plaintiff did receive nedical treatnent,

i ncl udi ng exam nations and x-rays, for his injuries. Plaintiff
only quarrels with the adequacy of the nedical care afforded by
the defendant. This is not enough to support a § 1983 claim
Plaintiff alleges that "had Dr. Kaufman's testinony been
permtted regarding the standard of care and the departure
therefrom other testinony of the neglect of Plaintiff's
injuries" would have supported a 8 1983 cl ai m agai nst Dr.

ol dstein. (Pl.'s Mem at 5.) However, neglect cannot formthe
basis of a claimunder 8§ 1983. Estelle, 429 U S. at 105-106
("[A] conplaint that a physician has been negligent in diagnosing
or treating a nedical condition does not state a valid claim of

medi cal m streatnent under the Ei ghth Arendnent.").

Moreover, even if Dr. Kaufman disagreed with Dr.
ol dstein's treatnent, this does not give rise to a civil rights
claim No Eighth Arendnent claim"is stated when a doctor
di sagrees with the professional judgnent of another doctor."

Wiite v. Napoleon, 897 F.2d 103, 110 (3d G r. 1990). Thus, even
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"[1]f the doctor's judgnent is ultimtely shown to be m staken,
at nost what would be proved is nedical mal practice, not an

Ei ghth Anendnent violation." 1d.

Simlarly, plaintiff's civil rights clains agai nst PHS,
a private contractor of nedical services for the inmate
popul ati on at Hol nesburg Prison, and the City were properly
di sm ssed, as plaintiff failed to offer evidence to show that
ei ther defendant pronul gated a policy, or followed a given course
of conduct or custom whereby it deliberately refused nedica
care to the plaintiff. Indeed, at trial, counsel for plaintiff
stated: "W are tal king about an individual incident and not hi ng
nore than that. That is the treatnent that Frank Baird received
or failed to receive fromJanuary 23, 1995 to the com ng nonths."
(Tr., 4/24/98 at 111-112.) These statenments flatly contradict
the allegations in his notion for a new trial regarding policies

and procedures of PHS and the City.

Al so, during argunment on the notions for judgnent as a
matter of law, counsel for plaintiff admtted that the record
cont ai ned no evidence to support any clains against the Warden or
the Commi ssioner. (Tr., 4/24/98 at 179.) Nor does the plaintiff
now poi nt to any evidence that could support such clains. Thus,
he has not shown any error in granting judgnent for these

def endant s.
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The evidence at trial and the weight of authority point
to the conclusion that it was indeed appropriate to grant
judgnent for the defendants on the civil rights clains, and,

i ndeed, that to have taken a different course would have been
error. Accordingly, | nust deny the notion for a newtrial on

t hese cl ai ns.

F. Puni ti ve Danmages

Finally, plaintiff seeks a new trial because the court
did not allow an amendnent to the conplaint alleging punitive
damages for the negligence clains. Negligence, however, is not a
proper basis for punitive damages; only "reckless or callous
disregard for the plaintiff's rights, as well as intentional
violations of federal law, [are] sufficient to trigger a jury's
consi deration of the appropriateness of punitive damages.” Snmith
v. Wade, 461 U. S. 30, 51 (1982). Since | have already concl uded
that the defendants were properly granted judgnent as a matter of

law on plaintiff's civil rights clains, plaintiff's clains for

puni tive damages nust also be rejected. See Unterburg v.

Correctional Med. Sys., Inc., 799 F. Supp. 490, 498 n.6 (E. D. Pa.

1992). So also, in view of the underlying liability verdict, the

punitive damages issue i s noot.

| V. Concl usi on
Because the wei ght of the evidence supports the jury's

specific finding that Dr. Goldstein was not negligent in
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provi ding nmedical care to M. Baird, he cannot recover from any
of the defendants. This was a fair trial in accordance with the

| aw, and the verdict nust stand.

An order follows.
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ORDER

AND NOW this day of April, 1998, the plaintiff's
Motion for a New Trial is DEN ED.

BY THE COURT:

Robert S. Gawt hrop, |11, J.



