IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
EDWARD ABBOTT CIVIL ACTI ON
NO. 98-1449
CRI M NAL ACTI ON

UNI TED STATES OF AMERI CA NO. 93-009-05

MEMORANDUM

Br oderick, J. April 29, 1998

Petitioner Edward Abbott has filed a pro se notion to
vacate, set aside, or correct his sentence pursuant to 28 U. S. C
8§ 2255. Abbott filed the notion on March 19, 1998, approxi mately
three and one-half years after his judgnment of conviction and
sentence was affirmed by the United States Court of Appeals for
the Third Grcuit. For the reasons set forth below, the notion
Wi ll be dismssed for failure to file wwthin the one year period
of limtation inposed by Section 105 of the Antiterrorism and
Ef fective Death Penalty Act of 1996, Pub. L. No. 104-132, 110
Stat. 1220 (codified at 28 U.S.C. § 2255).

BACKGROUND

On January 6, 1993, a grand jury returned an el even count
i ndi ct ment agai nst Edward Abbott and co-defendants Thomm e
Hanpt on, Kenneth Hanpton, Eric Hanpton, Edward Hanpton, and
Darryl Kates. The indictnment alleged that the defendants were

menbers of a drug organization called "Hanp's Nation" which sold



kil ogram quantities of cocaine and cocai ne base (crack) in West
Phi | adel phi a between 1989 and 1992. Abbott was charged in three
of the eleven counts with conspiracy to distribute nore than
fifty grans of cocai ne base (crack) and nore than five kil ograns
of cocaine in violation of 21 U S.C. 8§ 846 (Count 1),

di stribution of and aiding and abetting the distribution of nore
than five granms of cocaine base (crack) in violation of 21 U S. C
§ 841(a)(1) and 18 U.S.C. 8 2 (Count VIII), and crimna
forfeiture pursuant to 21 U.S.C. 8§ 853 (Count Xl).

On July 20, 1993, Abbott pled guilty to all three counts
charged against himin the indictnment. On Cctober 19, 1993, the
Court sentenced himto 360 nonths inprisonnent with a ten year
term of supervised release. This judgnent of conviction and
sentence was affirmed by the Third Crcuit on Septenber 16, 1994,
and the circuit court's mandate issued on Cctober 11, 1994
(Docket No. 93-2028). Then, on March 1, 1996, Abbott filed a pro
se notion pursuant to 18 U S.C. 8§ 3582(c)(2) and United States
Sentencing Guideline § 1B1.10 for reduction of sentence based on
Gui del i ne Anendnent 505 concerning reduction of the upper limt
of the drug quantity table. After holding a hearing on June 25,
1996, the Court granted Abbott's notion and resentenced himto
276 nmonths inprisonnment. The sentence was affirnmed by the Third
Crcuit on April 29, 1997 and the circuit court's mandate issued
on May 21, 1997 (Docket No. 96-1576).

Abbott filed the instant § 2255 notion on March 19, 1998

alleging three clains. First, Abbott contends that his guilty
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pl ea was unl awful Iy i nduced and not nmade with a cl ear
under st andi ng of the consequences. Second, he contends that his
sentence was i nproperly enhanced for crimnal conduct conpleted
before the Sentencing Cuidelines were enacted and that the Court
failed to consider any possible dowward departures for his role
in the crimnal conspiracy. Finally, Abbott contends that his
counsel was constitutionally ineffective at sentencing for
failing to object or urge the Court to consider the clains

det ai | ed above.

1. DI SCUSSI ON

Rul e 8(a) of the Rules Governing Section 2255 proceedi ngs
provides that the Court shall determ ne whether an evidentiary
hearing is required for the disposition of a 8§ 2255 petition.
The Court has exam ned the record in this case and has determ ned
that an evidentiary hearing is not required in view of the fact
that all of petitioner's clains can be properly disposed of on

the basis of the record. Governnment of the Virgin |Islands v.

Bradshaw, 726 F.2d 115, 117 (3d Cir. 1984), as nodified by United

States v. Dawson, 857 F.2d 923, 927 (3d G r. 1988).

Section 105 of the Antiterrorismand Effective Death Penalty
Act of 1996 ("AEDPA"), Pub. L. No. 104-132, 110 Stat. 1220
(effective April 24, 1996) anended 28 U. S.C. § 2255 to provide a
one year limtation period in which to file 8§ 2255 noti ons.
Section 2255 now provi des:

A l-year period of limtation shall apply to a notion
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under this section. The limtation period shall run
fromthe | atest of--

(1) the date on which the judgnment of conviction
becones fi nal
(2) the date on which the inpedinent to making a
notion created by governnental action in violation of
the Constitution or laws of the United States is
renoved, if the novant was prevented from naking a
noti on by such governnental action;
(3) the date on which the right asserted was
initially recogni zed by the Suprenme Court, if that
ri ght has been newy recogni zed by the Suprene Court
and nmade retroactively applicable to cases on
coll ateral review, or
(4) the date on which the facts supporting the
claimor clains presented could have been di scovered
t hrough the exercise of due diligence.
The AEDPA is silent concerning the applicability of this one year
limtation period to notions challenging crimnal convictions
whi ch becane final prior to the Act's enactnent. |In Burns v.
Morton, 134 F.3d 109, 111-12 (3d Cr. 1998), the Third Crcuit
ruled that federal prisoners whose convictions becanme final prior
to the enactnent of the AEDPA are entitled to one full year from
the effective date of the AEDPA to file § 2255 notions. Thus, "8§
2255 notions filed on or before April 23, 1997, may not be
dism ssed for failure to conply with 8§ 2255's one-year period of
limtation.” 1d. at 112. However, 8 2255 notions filed on or
after April 24, 1997 are subject to the one year limtation.
Abbott's notion is clearly barred by § 2255's one year
[imtation provision. Abbott's conviction becane final on
Cct ober 11, 1994, the date on which the Third Circuit issued its
mandate affirmng this Court's judgnent of conviction and

sentence. His § 2255 notion was filed nore than three years
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thereafter, on March 19, 1998. None of the provisions in the
revised § 2255 which would delay the one year |imtation period
apply in the instant case.

Mor eover, the date on which Abbott's conviction becane final
and triggered the one year limtation period is not altered by
this Court's resentencing of Abbott following his notion to
reduce his sentence pursuant to 18 U S.C. 8§ 3582(c)(2) and United
States Sentencing Guideline 8 1B1.10. The law is clear that a
nodi fi cation of sentence pursuant to 18 U S.C. § 3582(c) does not
effect the finality of judgnent:

Not wi t hstandi ng the fact that a sentence to

i nprisonnent can subsequently be -- (1) nodified

pursuant to the provisions of subsection (c); (2)

corrected pursuant to the provisions of Rule 35 of the

Federal Rules of Crim nal Procedure and section 3742;

or (3) appealed and nodified, if outside the guideline

range, pursuant to the provisions of section 3742; a

j udgnment of conviction that includes such a sentence

constitutes a final judgnent for all other purposes.

18 U.S.C. 3582(b). Accordingly, Abbott's pro se notion to
vacate, set aside, or correct his sentence pursuant to 28 U.S.C
§ 2255 (Docunent No. 320) will be dismssed for failure to conply
with the one year limtation period inposed by Section 105 of the
AEDPA.

Finally, even if the Court were to address Abbott's notion
on the nerits, the notion would be denied. Abbott's first two
cl ai s concerning his plea and sentence were addressed and

rejected on the nerits by the Third Crcuit in its unpublished

opi ni on of Septenber 16, 1994, affirm ng his judgnment of



conviction and sentence. They nmay not be raised again on

coll ateral review United States v. Palunbo, 608 F.2d 529, 533

(3d Gr. 1979). Furthernore, to the extent that these two clains
may be different fromhis clains raised on direct appeal,
Abbott's failure to raise themon direct appeal waives his right

to raise them now absent a show ng of cause and prejudice, which

is lacking here. United States v. Essig, 10 F.3d 968, 979 (3d
Cr. 1993). Abbott's third claimfor ineffectiveness of counsel
woul d al so be denied, as he fails to satisfy either part of the

standard enunciated by Strickland v. Washington, 466 U S. 668

(1984) .

I11. CONCLUSI ON

For the foregoing reasons, the petitioner's pro se notion to
vacate, set aside, or correct his sentence pursuant to 28 U. S. C
§ 2255 will be dism ssed for failure to file within the one year
period of limtation inposed by Section 105 of the Antiterrorism
and Effective Death Penalty Act of 1996, Pub. L. No. 104-132, 110
Stat. 1220 (codified at 28 U.S.C. § 2255).

An appropriate O der follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A
EDWARD ABBOTT CIVIL ACTI ON
NO. 98-1449
CRI M NAL ACTI ON

UNI TED STATES OF AMERI CA NO. 93-009-05

ORDER

AND NOW this 29th day of April, 1998; for the reasons set
forth in the Court's Menorandum of this date;

| T 1S ORDERED: Petitioner Edward Abbott's pro se notion to
vacate, set aside, or correct his sentence pursuant to 28 U. S. C
8§ 2255 (Docunment No. 320) is DISM SSED for failure to file within
the one year period of limtation inposed by Section 105 of the
Antiterrorismand Effective Death Penalty Act of 1996, Pub. L.
No. 104-132, 110 Stat. 1220 (codified at 28 U. S.C. § 2255).

| T 1S FURTHER ORDERED:. There are no grounds for issuing a

certificate of appealability pursuant to 28 U.S.C. 8§ 2253(c).

RAYMOND J. BRODERI CK, J.



