IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

H BEATTY CHADW CK : CIVIL ACTI ON
V.
R D. ANDREWS, et al. NO. 97-4680

MEMORANDUM and ORDER

Norma L. Shapiro, J. April 30, 1998
Petitioner H Beatty Chadwi ck (“M. Chadw ck”) has filed a
petition for wit of habeas corpus under 28 U S.C. § 2254.
Respondents, the Warden of Del aware County Prison, the District
Attorney of Delaware County, the Attorney General of
Pennsyl vani a, and intervenor Barbara Jean Crowt her Chadw ck (“Ms.
Chadwi ck”), object to M. Chadw ck’s petition. For the reasons
stated below, M. Chadwi ck’s petition will be dism ssed for
failure to exhaust available state renedies.

BACKGROUND

Ms. Chadw ck filed a divorce action pending in the Del anare
County Court of Common Pleas in Novenber, 1992. During an
equitable distribution conference in the state court in February,
1993, M. Chadw ck informed the court and Ms. Chadw ck he had
transferred $2,502,000 of the marital estate to satisfy an
al | eged debt to Mison Blanche, Ltd. (“Mison Blanche”), a

G braltar partnership. See Chadw ck v. Chadw ck, No. 1555

Phi | adel phia 1995 at 2 (Pa. Super. Aug. 22, 1996) ["Chadwick 1"].

Ms. Chadw ck had no know edge of any debt owed by M. Chadw ck to



Mason Bl anche.

After hiring a private investigator and further discovery,
Ms. Chadw ck determ ned: one of the principals of M son Bl anche
returned $869, 106 from G braltar to an American account in M.
Chadwi ck’ s nane, with which M. Chadw ck purchased three annuity
contracts; $995, 726.41 had been transferred to a Uni on Bank
account in Switzerland in M. Chadw ck’s nane; and $550, 000 in
stock certificates M. Chadw ck clainmed he had transferred to an
unknown barrister in England to forward to Mii son Bl anche were

never received. ld. at 3; Chadwick v. Hll, No. 2192

Phi | adel phia 1996 at 2 n.1 (Pa. Super. Apr. 23, 1997) [”Chadw ck
I1”]. The state court entered a freeze order on the marital
assets on April 29, 1994.

In May, 1994, M. Chadw ck redeened the annuity contracts

and deposited the funds in a Panamani an bank. See Chadwi ck |1 at

2 n.1l. On Jduly 22, 1994, the state court held a hearing at which
M. Chadw ck and his counsel were present. After hearing
testinmony regarding the disposition of the $2,502,000 sent to

G braltar, the court determ ned M. Chadw ck’s transfer of the
nmoney was an attenpt to defraud Ms. Chadwi ck and the court. The
court ordered M. Chadwick to return the $2,502,000 to an account
under the jurisdiction of the court, pay $75,000 for M.

Chadwi ck’s attorney’s fees and costs, surrender his passport and

remain within the jurisdiction. See id. at 3.



M. Chadw ck refused to conply with the July, 1994 order;

Ms. Chadwick filed a petition for contenpt. The state court held
contenpt hearings on August 29, 1994; Cctober 18, 1994; and
Cctober 31, 1994. M. Chadwi ck failed to appear at any of the
hearings, but his attorney was present. See id. The state court
found M. Chadwi ck in contenpt of the July, 1994 order and issued
a bench warrant for his arrest.

Upon | earning a bench warrant was issued, M. Chadw ck fl ed
the jurisdiction. After an altercation with |aw enforcenent
officers in Delaware, M. Chadw ck was arrested and detai ned on
April 5, 1995. The state court determ ned M. Chadw ck has the
present ability to conply with the ternms of the July, 1994 O der

and set bail at $3,000,000. See Chadwick | at 4. M. Chadw ck

coul d have been rel eased fromcustody at any tine if he posted
bail or purged his contenpt by conplying with the July, 1994
order to deposit $2,502,000 in the court’s account; to date, he
has done neither.

On April 7, 1995, M. Chadwick filed an energency notion for
rel ease fromthe Del aware County Prison and to quash the state
court bench warrant on the ground that the contenpt finding was
i nproper under state law. This court declined to intervene in a

pendi ng state court proceedi ng under Younger v. Harris, 401 U S

37 (1971) and progeny. See Chadwi ck v. Delaware County Court of

Common Pl eas, No. 95-0103, 1995 W 232500, at *2 (E.D. Pa. Apr.
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19, 1995).

M. Chadw ck has filed six petitions for state habeas
relief; the trial court denied all petitions. |In the mdst of
appealing his state habeas petitions, M. Chadwi ck filed a second
federal habeas petition; this court dism ssed the second federal
habeas petition for failure to exhaust avail able state renedies.

See Chadwick v. Hill, No. 95-0103, 1995 W. 541794, at *1 (E. D

Pa. Sept. 8, 1995).

Several appeals of the state trial court’s denials of M.
Chadwi ck’ s state habeas petitions and its denial of his notion to
vacate court orders were consolidated on appeal. The
Pennsyl vani a Superior Court affirmed the | ower court deci sions.

See Chadwick I. M. Chadwick’ s petition for allowance of appeal

to the Suprenme Court of Pennsylvania was denied on April 8, 1997.
M. Chadw ck’s sixth petition for state habeas relief,
argui ng his continued confinenent deprived himof due process
because it had becone punitive rather than coercive, was denied
by the trial court on June 21, 1996. \While appealing that
determnation, M. Chadwick filed a third federal habeas petition
on Septenber 23, 1996. By Menorandum and Order dated January 16,
1997, this court dismssed M. Chadw ck’s third federal habeas
petition for failure to exhaust avail able state renmedi es and
abst ai ned because of the pending appeal to the Pennsyl vani a

Superior Court. See Chadwick v. Hill, No. 96-6426, 1997 W




22406, at *2 (E.D. Pa. Jan. 16, 1997).
The Pennsyl vani a Superior Court affirnmed the trial court’s
denial of M. Chadw ck’s sixth state habeas petition by Opinion

dated April 23, 1997. See Chadwick Il. The court encouraged the

Suprene Court! to reviewits decision to clarify the point at

whi ch a coercive penalty for civil contenpt becones a crimna
sanction requiring due process under federal and state |aw. See
id. at 6 (It “is for our high court to nake such a

determ nation.”).

M. Chadw ck instead sought reconsideration of this court’s
January 16, 1997 decision dism ssing his federal habeas petition
for lack of exhaustion. This court, finding the Superior Court
specifically “invited” the Suprene Court to review its decision
and M. Chadw ck nust seek review in the Suprene Court, denied
M. Chadw ck’s notion for reconsideration on May 23, 1997. This
court held that “the question of when civil contenpt becones
i nperm ssibly punitive is one which a federal court should
abstain fromconsidering before the state suprene court has had
the opportunity.” My 23, 1997 Order at § 10.

M. Chadw ck declined to seek review of the Superior Court’s
April 23, 1997 decision. |Instead, M. Chadwi ck filed the present

federal petition for wit of habeas corpus on July 18, 1997. He

LAl references to the Suprene Court refer to the Suprene
Court of Pennsyl vani a.
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argues, as he did in his sixth state habeas petition, that his
continued detention in the Del aware County Prison (twenty-seven
months at the tinme of filing) serves only a punitive purpose; he
is no longer inprisoned for civil contenpt, and nust be afforded
the protections and procedures avail abl e before cri m nal
sanctions are inposed.?

M. Chadw ck’s current petition was referred to United
States Magistrate Judge Arnold C. Rapoport (“Judge Rapoport”) for
a Report and Recommendati on. Judge Rapoport reconmended M.
Chadwi ck’ s petition for federal wit of habeas corpus be
dism ssed for failure to exhaust state renedies. M. Chadw ck
has objected to Judge Rapoport’s recomendati on on the ground
that review of the Superior Court’s April, 1997 decision in the
Suprene Court woul d have been futile and was not a prerequisite
to the present federal habeas petition.

DI SCUSS| ON

“An application for a wit of habeas corpus on behalf of a
person in custody pursuant to the judgnent of a State court shal
not be granted unless it appears that-- (A) the person has
exhausted the renedi es available in the courts of the State.” 28

US C 8 2254(b)(1). A petitioner has not exhausted his

2 M. Chadwi ck unsuccessfully sought rel ease on bail pending
determ nation of his federal habeas petition. See Chadw ck V.
Andrews, No. 97-4680, 1997 W. 792884, at *3 (E.D. Pa. Dec. 23,
1997).
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avai l abl e state renmedies as long as “he has the right under the

| aw of the State to raise, by any avail abl e procedure, the
question presented.” 28 U S.C. § 2254(c). The court is required
to dism ss a habeas petition containing an unexhausted claim see

Rose v. Lundy, 455 U. S. 509, 522 (1982), and the burden rests

wth the petitioner to establish exhaustion of all available

state renedies. See Toulson v. Beyer, 987 F.2d 984, 987 (3d Crr.

1993); Brown v. Cuyler, 669 F.2d 155, 158 (3d Gr. 1982).

The constitutional claimnust have been fairly presented to

the state’ s highest court for review. See Evans v. Court of

Comon Pl eas, 959 F.2d 1227, 1231 (3d Gr. 1992), cert.

di sm ssed, 506 U.S. 1089 (1993); Swanger v. Zinmerman, 750 F.2d

291, 295-96 (3d Cir. 1984); Belle v. Stepanik, No. 95-2547, 1996

W. 663872, at *4 (E.D. Pa. Nov. 14, 1996). The state suprene
court need not have addressed the claimon the nerits, as |long as

it was given the opportunity to do so. See Mayberry v. Petsock,

821 F.2d 179, 184 n. 2 (3d Cr.), cert. denied, 484 U S 946

(1987); Chaussard v. Fulconer, 816 F.2d 925, 928 (3d Gr.), cert.

deni ed, 484 U.S. 845 (1987).

The requi renent of conplete exhaustion of all state
remedi es, while not a jurisdictional requirenment for a federal
habeas petition, serves inportant federalismand comty
principles by allowing the state courts “a meani ngful opportunity

to consider allegations of legal error without interference from



the federal judiciary.” Toulson, 987 F.2d at 986; see Rose, 455
U S at 518.

M. Chadw ck sought discretionary review in the Suprene
Court of the denial of his state habeas petitions, based on his
confinenent as of the summer of 1995; the Suprene Court denied
allocatur on April 8, 1997. M. Chadw ck chose not to seek
review of the denial of his sixth state habeas petition, based on
his continued confinenent as of My, 1996. M. Chadw ck argues
it was unnecessary to seek review in the Suprene Court because he
had al ready asked that court to review the denial of his earlier
state habeas petitions, so a second petition for allowance of
appeal woul d have been fruitl ess.

A petitioner need only seek state court review of a federal
claimonce, either on direct review or in a state habeas
proceedi ng; repeated reviewis not necessary to satisfy the

exhaustion requirenent. See Duckworth v. Serrano, 454 U. S 1, 4

n.1 (1981) (“repetitious applications to state courts” not

required); Roberts v. LaVallee, 389 U S. 40, 42 (1967) (sane);

Codi spoti v. Howard, 589 F.2d 135, 142 (3d Cr. 1978) (sane).

Therefore, if the due process claimin M. Chadw ck’s sixth state
habeas petition was the sanme as that of his prior petitions, he
had no obligation to seek repetitious review in the Suprene
Court.

M. Chadwick’s claimis based on a contention that his



detention for civil contenpt is no |onger coercive but punitive,
and therefore he is now being deprived of due process by his
continued detention. Unlike a typical habeas clai mbased on an
all eged error that occurred at or prior to trial, i.e., a static
claimthat does not change with the passage of tine, M.
Chadwi ck’ s cl ai mchanges with the passing of each day. The
Suprene Court declined to entertain M. Chadwick’s claimthat his
detention fromApril, 1995 until the sumrer of 1995 viol ated due
process when it denied his petition for all owance of appeal on
April 8, 1997. M. Chadw ck’s sixth state habeas petition was
based on his detention fromApril, 1995 until My, 1996, the date
of its filing. That petition was prem sed on a detention |asting
in excess of one year. It is by no neans clear that the Suprene
Court woul d have denied M. Chadw ck’s petition for allowance of
appeal of his sixth state habeas petition, prem sed on very
different facts than those presented in the prior state habeas
petitions.

The court can only excuse M. Chadwi ck’s failure to exhaust
avai |l abl e state renedies if “there is an absence of avail able
State corrective process,” or “circunstances exi st that render
such process ineffective to protect the rights of the applicant.”
28 U.S.C. 8§ 2254(b)(1)(B). The proper inquiry is whether
requiring exhaustion in state court would be “futile.” See

Lanbert v. Blackwell, 134 F.3d 506, 516 (3d Cir. 1998); Christy
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v. Horn, 115 F. 3d 201, 207 (3d Gr. 1997). The court mnust be
able to “say wth certainty” that M. Chadw ck woul d not be able
to obtain further state review of his claimin state court. See

Lanbert, 134 F.3d at 516; Hammobck v. Vaughn, No. 96-3463, 1998 WL

163194 (E.D. Pa. Apr. 7, 1998).

The court should dism ss a federal habeas petition whenever
there is a possibility of state court review of a non-exhausted
claim “even if it is not likely that the state court wl|l

consider petitioner’s claimon the nerits. Banks v. Horn, 126

F.3d 206, 211 (3d Cr. 1997) (even though uncl ear whether the
Suprene Court would reach the nerits of clains in a capital case

after statutory anendnents, dism ssal proper); see Doctor v.

VWalters, 96 F.3d 675, 683 (3d Cir. 1996) (even though state court
review of claimstatutorily barred, dism ssal proper because
state court mght opt to reach nerits anyhow).

The Pennsyl vani a habeas corpus statute provides: “Any judge
of a court of record may issue the wit of habeas corpus to
inquire into the cause of detention of any person or for any
ot her lawful purpose.” 42 Pa. Cons. Stat. Ann. 8 6502(a). State
habeas corpus review is avail able for anyone “restrai ned of his
liberty” other than “by virtue of sentence after conviction for a

crimnal offense.” 42 Pa. Cons. Stat. Ann. 8§ 6503.° M.

3 Because M. Chadw ck has never been convicted of a crine,
the renedy and limtations proscribed by the Pennsyl vani a Post
Conviction Relief Act (“PCRA’), 42 Pa. Cons. Stat. Ann. 8§ 9541,
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Chadwi ck’ s previous six state collateral petitions have been
filed under Pennsylvania s habeas corpus statute, which offers
relief for individuals inproperly confined for contenpt. See

D G aconmp v. Heston, 140 A 533, 534 (Pa. 1928); Roth v.

Kozaki ewi cz, 485 A 2d 843, 845-46 (Pa. Commw. Ct. 1984).

Al t hough M. Chadw ck has forfeited his right to seek
Suprene Court review of the Superior Court’s April 23, 1997
denial of his sixth state habeas petition, see Pa. R App. P
1113(a) (petition for allowance of appeal nust be filed within 30
days of order), he would not be barred fromfiling a seventh
state habeas petition based on his present confinenment of
approximately thirty-seven nonths. Under Pennsylvania |aw, M.
Chadwi ck can file a seventh state habeas petition in the Court of
Common Pl eas and exhaust his appellate renedies, see 42 Pa. Cons.
Stat. Ann. 8§ 931, or petition directly in the Suprene Court,
whi ch has original, but not exclusive, jurisdiction over habeas
corpus proceedings. See 42 Pa. Cons. Stat. Ann. 8§ 721(1). But
unl ess the issues presented in the federal habeas petition have
all been first presented to the Suprene Court, the district court

may not exercise jurisdiction. See Lanbert, 134 F. 3d at 515

(requiring “conpl ete exhaustion”); Swanger, 750 F.2d at 295

(raising claimbefore Suprene Court in petition for allowance of

et seq., do not apply. See 42 Pa. Cons. Stat. Ann. 8 9542 (PCRA
provi des renedy for “persons convicted of crimes” and repl aces
all other renedies “for the same purpose.”).
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appeal satisfies exhaustion requirenment).*

Because M. Chadwi ck failed to seek review in the Suprene
Court fromthe denial of his sixth state habeas petition, he has
not fully exhausted his avail able state renedies and this court
cannot yet entertain his petition for federal habeas corpus. M.
Chadwi ck has a potential collateral renedy available in state
court; the court cannot be certain that renmedy would be “futile.”

See Lanbert, 134 F.3d at 516-18 (uncertainty whether state courts

woul d excuse petitioner’s waiver of state renedies due to
m scarriage of justice conpelled dismssal of federal habeas
petition for |ack of exhaustion).

When civil contenpt becones inperm ssibly punitive should
not be considered by this court until the Supreme Court has had
t he opportunity, especially where the state’s internediate
appel l ate court specifically requested the Suprene Court to
det erm ne when confinement for civil contenpt becones punitive

and requires due process protections. M. Chadw ck’s federal

4 Perhaps M. Chadwi ck could petition the Suprene Court to
assunme plenary jurisdiction and enter an imedi ate final order
once he returns to state court. Under 42 Pa. Cons. Stat. Ann. 8§
726:

Not wi t hst andi ng any ot her provision of |aw, the
Suprene Court nmay, on its own notion or upon petition
of any party, in any matter pending before any court or
district justice of this Conmonweal th invol ving an
i ssue of immediate public inportance, assune plenary
jurisdiction of such matter at any stage thereof and
enter a final order or otherw se cause right and
justice to be done.
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habeas petition will be dism ssed without prejudice for failure
to exhaust avail able state renedies.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

H BEATTY CHADW CK : CIVIL ACTI ON
V.
R D. ANDREWS, et al. ; NO. 97-4680
ORDER

AND NOW this 30th day of April, 1998, upon de novo review
of the record, the Report and Recommendation of United States
Magi strate Judge Arnold C. Rapoport (“Judge Rapoport”),
petitioner H Beatty Chadw ck’s (" Chadw ck”) objections thereto,
and in accordance with the attached Menorandum it is hereby
ORDERED t hat :

1. The Recommendati on submtted by Judge Rapoport is
APPROVED; Chadwi ck’ s objections thereto are OVERRULED.

2. Chadwi ck’ s anended petition for federal habeas corpus
relief under 28 U . S.C. 8§ 2254 is DI SM SSED W THOUT PREJUDI CE f or
failure to exhaust avail able state renedies.

3. There is no cause to issue a certificate of
appeal ability.

Norma L. Shapiro, J.



