IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JUDI TH E. EI NBI NDER, et al.

V.

ALLEG ANCE CORP., et al.

ClVIL ACTI ON
NO. 97- 5810
(MDL NO. 1148)

BARBARA ZUCKER- PI NCHOFF,
V.

ALLEG ANCE CORP., et al.

Cl VIL ACTI ON
NO. 97-5935
(MDL NO. 1148)

MARSHA BOGGS, et al.
V.

ALLEA ANCE CORP., et al.

ClVIL ACTI ON
NO 97-5936
(MDL NO. 1148)

MYRA A. RUDT- POHL, et al.

V.

ALLEG ANCE CORP., et al.

Cl VIL ACTI ON
NO. 97- 5937
(MDL NO. 1148)

LAURIE J. MCGOOKIN, et al.

V.

ALLEA ANCE CORP., et al.

ClVIL ACTI ON
NO 97-5938
(MDL NO. 1148)

SUSAN PHI LLIPS, et al.
V.

ALLEG ANCE CORP., et al.

Cl VIL ACTI ON
NO. 97- 5939
(MDL NO. 1148)

TONI ANN SAVA, et al.
V.

ALLEG ANCE CORP., et al.

ClVIL ACTI ON
NO  97- 5940
(MDL NO. 1148)



ORDER—MEMORANDUM

AND NOW this 28th day of April, 1998, wupon oral
argunent, the followng is ordered:

1. The noti on of def endant Heal t h I ndustry
Manuf acturers Association (H MA) to be dismssed fromthe seven
above-captioned actions is denied. Fed. R Civ. P. 12(b)(6)."
While the fraud all egations of the conplaints, § 38, are arguably

insufficient under Fed. R Cv. P. 9(b), see Shapiro v. UJIB

Financial Corp., 964 F.2d 272, 284 (3d Cir.) (Rule 9(b)

requirenents), cert. denied, 506 U S. 934, 113 S. C. 365, 121

L. Ed.2d 278 (1992), H MA has explicitly chosen not to ask for a
nore specific pleading. Tr. at 12, April 15, 1998. Al beit on a
hi gh |l evel of abstraction, the conplaints state causes of action
for concerted action and civil conspiracy against the trade
associ ati on under both New York and Pennsyl vania law, with fraud as

the operative tort. Gty of New York v. Lead Industries

Association, Inc., 190 A.D.2d 173, 177-78, 597 N Y.S. 2d 698, 700

(App. Div. 1st Dept. 1993) (concert of action); Sado v. Ellis, 882

F. Supp. 1401, 1408 (S.D.N. Y. 1995) (civil conspiracy); Burnside v.

Abbott lLaboratories, 351 Pa. Super. 264, 277-78, 280-81, 505 A 2d

! Under Rule 12(b)(6), the allegations of the conplaint
are accepted as true, all reasonable inferences are drawn in the
light nost favorable to the plaintiff, and dism ssal is
appropriate only if it appears that plaintiff could prove no set
of facts that would entitle himto relief. Winer v. Quaker Qats

Co., 129 F. 3d 310, 315 (3d Gr. 1997).
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973, 980-81, 982 (1985) (concert of action and civil conspiracy).
It can not be said as a matter of |aw that dism ssal should be
grant ed. ?

2. H MA's notion for sanctions under Fed. R Cv. P. 11

is denied, see supra T 1.

Edmund V. Ludw g, J.

> The argunment that a trade association can not be held
liable on a strict liability theory nmust give way to that of
potential co-conspirator or concerted action liability.
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