IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LOUSJ. GRINGERI, D.O, P.C.,: Cl VIL ACTI ON
ET AL., :

Plaintiffs

V.

MARYLAND CASUALTY COMPANY,
Def endant ; NO. 97-7373

MEMORANDUM

Plaintiffs, Louis J. Gingeri, DO, P.C (“Dr. Gingeri”)
and Robert Kelly (“M. Kelley”) bring this action agai nst
Def endant, Maryl and Casualty Conpany (“MCC’) to recover nedi cal
benefits allegedly due Plaintiffs for treatnent rendered to M.
Kell ey after certain autonobile accidents. Presently before the
Court is Defendant’s Mdtion for Partial Summary Judgnent on Count
Il (Bad Faith) and Count 11l (Unfair Trade Practices and Consuner
Protection Law) of the Conplaint. Defendant asserts that the
Mot or Vehi cl e Financial Responsibility Law, 75 Pa. Cons. Stat.
Ann. 8§ 1797 (West 1996) (“MVFRL”), provides the exclusive renmedy
to an insured provider for failure to pay first party nedica
benefits based on a peer review for nedical necessity and that
such a failure to pay insurance benefits is mere non-feasance,
rat her than nal feasance, and therefore is not actionabl e under
Pennsylvania’ s Unfair Trade Practices and Consuner Protection

Law, Pa. Stat. Ann. tit.73, 8 201-1 et seq. (West 1993 & Supp.



1997) (“CPL"). For reasons set forth below, the Mdtion will be

gr ant ed.

BACKGROUND!

M. Kelley is insured by MCC. After sustaining injuries in
two separate autonpbile accidents which occurred on April 24,
1992 and Cctober 8, 1994, M. Kelley was treated by Dr. Gingeri.
MCC paid sone but not all of the nedical bills submtted to it by
Dr. Gingeri for the treatnment of M. Kelley follow ng the second
accident. MCC had referred M. Kelley s case to a Peer Review
Organi zation (“PRO) followi ng the Cctober 8, 1994 accident. On
June 20, 1996, the PRO determned that Dr. Gingeri’s treatnent
of M. Kelley after March 14, 1995 was nedi cally unnecessary. 2
MCC thus declined to pay the bills submtted by Dr. Gingeri for
treatnment provided after that date.

In Count | of their Conplaint, Plaintiffs seek paynent of
first party benefits which were allegedly unreasonably deni ed by

MCC. Defendant does not challenge Count | in this Mdtion. In

! The background facts are based on the Conplaint, the
Answer, and the parties’ Stipulation and Order, signed by the
Court on Decenber 22, 1997.

2 The PRO determination, attached to Defendant’s Mtion as
Exhibit 1, indicates that David MIler, the author of the Report,
was provided with Dr. Gingeri’s office nmedical notes and billing
statenents for treatnent of M. Kelley from October 10, 1994 thru
April 4, 1996, in addition to other docunments, to assist with his
revi ew.



Count Il of the Conplaint, Plaintiffs seek punitive damages for
MCC s all eged bad faith under 42 Pa. Cons. Stat. Ann. 8 8371. 1In
Count 111, Plaintiffs allege MCC viol ated Pennsylvania s Unfair
Trade Practices and Consumer Protection Law, Pa. Stat. Ann.
tit.73, 8 201-1 et seq., and seek treble damages. Defendant
however, asserts that Plaintiffs’ Conplaint conprises nothing
nmore than a series of allegations “revolving around MCC s
exercise of its statutory prerogative to request a PRO
determnation and its refusal to pay for nedical treatnent deened
medi cal |y unnecessary by the PRO” (Def’s. Mdt. For Part. Sum
Jud. at 4.) Because MCC s refusal to pay first party benefits is
based on a PRO determ nation for nedical necessity, Defendants
argue, Plaintiffs cannot recover under 42 Pa. Cons. Stat. Ann.

8371 (Count 11) or the CPL (Count I11).

1. LEGAL STANDARD

Summary judgnent "shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to judgnent as a matter of |aw. "
Fed. R Civ.P. 56(c). An issue is "genuine" only if there is

sufficient evidence for a reasonable jury to find for the non-

noving party. Anderson v. Liberty Lobby, Inc., 477 U S. 242,




248, 106 S. C. 2505, 2510 (1986). Furthernore, bearing in m nd
that all uncertainties are to be resolved in favor of the
nonnovi ng party, a factual dispute is "material” only if it m ght
affect the outcone of the case. 1d. A party seeking summary

j udgnent always bears the initial responsibility of informng the
district court of the basis for its notion and identifying those
portions of the record that it believes denonstrate the absence

of a genuine issue of material fact. Celotex Corp. v. Catrett,

477 U.S. 317, 322, 106 S. C. 2548, 2552 (1986). \Were the non-
nmovi ng party bears the burden of proof on a particular issue at
trial, the novant's initial Celotex burden can be net sinply by
"showing -- that is, pointing out to the district court -- that
there is an absence of evidence to support the non-noving party's
case." ld. at 325, 106 S. . at 2554. After the noving party
has net its initial burden, summary judgnent is appropriate if
the non-noving party fails to rebut by making a factual show ng

"sufficient to establish an elenent essential to that party's

case, and on which that party will bear the burden of proof at
trial." 1d. at 322, 106 S. C. at 2552.
I11. DI SCUSSI ON

A Count Il - Bad Faith

Plaintiffs claimthat Defendant wongfully denied paynent of

benefits for services Dr. Gingeri provided to M. Kelley as a



result of the 1992 and 1994 autonobil e accidents. Specifically,
“it is the plaintiff’s position that the defendant, MCC, has not
tinmely or properly followed the peer review procedures.” (Pls.’
Mem in Qpp. to Sum Jud. at 5.) Accordingly, Plaintiffs assert,
they are entitled to recover for Defendant’s all eged bad faith
pursuant to 42 Pa. Cons. Stat. Ann. 8 8371. Defendant contends
that neither Plaintiff nmay recover under 8 8371 because the MFRL
provi des the exclusive renedies for denial of first party
benefits based on a peer review for nedical necessity and

r easonabl eness.

The appropriate starting place is the | anguage of the
statutes thenselves. Title 75 Pa. Cons. Stat. Ann. 88 1701-1798
(West 1996), the MVFRL, provides a mandatory program of notor
vehicle liability insurance. Under § 1797(b), the insurer can
enpl oy a peer review organi zation. Section 1797(b) provides in
rel evant part:

(1) Peer review plan.--lInsurers shall contract jointly

or separately with any peer review organi zation

established for the purpose of evaluating treatnent,

heal th care services, products or accommobdati ons

provided to any insured person. Such eval uation shal

be for the purpose of confirm ng that such treatnent,

products, services or accomodations conformto the

prof essi onal standards of performance and are nedically

necessary. An insurer's challenge nust be nade to a

PRO within 90 days of the insurer's receipt of the

provider's bill for treatnment or services or may be

made at any tine for continuing treatnent or services.

(3) Pending Determinations by PRO--1f the insurer

chal l enges within 30 days of receipt of a bill for
medi cal treatnent or rehabilitative services, the
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i nsurer need not pay the provider subject to the
chal l enge until a determ nation has been nmade by the
PRO. The insured may not be billed for any treatnent,
accomopdat i ons, products or services during the peer
revi ew process.

(4) Appeal to court.--A provider of nedical treatnent
may chal | enge before a court an insurer's refusal to
pay for past ... nedical treatnent ..., the

reasonabl eness or necessity of which the insurer has
not chal |l enged before a PRO. Conduct considered to be
want on shall be subject to a paynent of treble damages
to the injured party.

(5 PRO determ nation in favor of provider or
insured.--1f a PRO determ nes that nedical treatnent
... [was] nedically necessary, the insurer nust pay to
t he provider the outstandi ng anobunt plus interest at
12% per year on any anount w thheld by the insurer
pendi ng PRO revi ew.

(6) Court determination in favor of provider or
insured.--I1f, pursuant to paragraph (4), a court
determ nes that nedical treatnent ... [was] nedically
necessary, the insurer nust pay to the provider the
out standi ng anmount plus interest at 12% as well as the
costs of the challenge and all attorney fees.
75 Pa. Cons. Stat. Ann. 8 1797(3)-(6). The Pennsylvani a
Departnent of Insurance has interpreted the MVFRL's procedure to
mean that “once the PRO has deci ded whether the treatnent was
reasonabl e or necessary, the insurance conpany, provider, or

i nsured may appeal the decision to a court.” Jack A Danton,

DO, P.C v. State Farm Mutual Autonobile Ins. Co., 769 F. Supp

174, 176 (E. D.Pa. 1991) (citing 31 Pa.Code § 68.2(c)).
In addition to their clai munder the MVFRL, Plaintiffs al so

seek relief for non-paynent of first party benefits under 42 Pa.



Cons. Stat. Ann. 8 8371. Section 8371 provides for recovery
agai nst insurers who act in bad faith. It reads as foll ows:

§ 8371 Actions on Insurance Policies

In an action arising under an insurance policy, if the
court finds that the insurer has acted in bad faith
toward the insured, the court may take all of the
foll ow ng actions:

(1) Award interest on the anount of the claimfromthe
date the claimwas nade by the insured in an anount
equal to the prinme rate of interest plus 3%

(2) Award punitive danmages agai nst the insurer

(3) Assess court costs and attorneys fees against the
i nsurer.

42 Pa. Cons. Stat. Ann. § 8371.

Because on its face, the procedure for review and paynent of
clainms provided in 8 8371 appears inconsistent with the detail ed
procedures and renedi es contained in the MVFRL, courts in this
district have concluded that “the procedures devel oped in the

[ WFRL] to handle first party clains against an i nsurance conpany

are exclusive.” Jack A Danton, 769 F.Supp at 175; Elliot v.

State Farm Mutual Autonpbile Insurance Co., 786 F. Supp. 487, 492

(E.D. Pa. 1992) (“Several courts have noted the inconsistency
between 8§ 8371 and the MVFRL and have concluded that a plaintiff
may not seek 8§ 8371 punitive damages for the alleged denial of

first party benefits by an insurer”); WIllians v. State Farm

Mut ual Aut onobi |l e I nsurance Co., 763 F.Supp 121, 127 (E. D. Pa.

1991); Schwartz, D.O v. State Farm lnsurance Co., No. CV. A 96-

160, 1996 W. 189839, at *4 (E.D.Pa. Apr. 18, 1996) (“insofar as §

1797 provides specific recoveries when charges for treatnment are



chal l enged, its specific provisions have been deened an exception
to the general renedy for bad faith contained in 42 Pa. Cons.
Stat. Ann. 8§ 8371"). The Superior Court of Pennsylvania

described the conflict in detail in Barnumyv. State Farm Mt ual

| nsurance Co., 635 A 2d 155, 158 (Pa. Super. Ct. 1993), rev'd in

part, 652 A 2d 1319 (Pa. 1994):

The provisions of 75 Pa.C. S. 8§ 1797, however, have
specific application to clainms for first party benefits
under the Mdtor Vehicle Financial Responsibility Law.

It is these clains which are subject to the PRO
procedure. 1In such cases, if it is determ ned by a PRO
or a court that nedical treatnment or rehabilitative
services or nerchandise for which the claimis nade
were nedically necessary, the insurer can be nmade to
pay interest at the rate of twelve (12% percent and/or
attorney fees as set forth in 75 Pa.C. S. 8§ 1797(b) (5)
and (6). If the insurer's conduct was wanton,

noreover, it can be nade to pay treble damages. These
remedies clearly are at variance with and in conflict
with the general renedies set forth in 42 Pa.C S. §
8371.

The several sections of the statute here bei ng exam ned
cannot be reconciled. The damages specified by the

| egislature in the event of wanton or bad faith conduct
by an insurer are different, and the rate of interest
to be awarded is also different. The provisions of 75
Pa.C.S. 8 1797 are narrowy limted to those situations
in which a disputed claimis to be submtted to the PRO
procedure. Wth respect to such clains, the procedure
to be followed is set forth with specificity, and the
remedy, whether the procedure is followed or not, is
set forth with equal specificity. |f the procedure is
followed by an insurer, its liability cannot be greater
than as therein set forth. |If it follows the PRO
procedure, it cannot be subjected to damages for bad
faith.



Id. at 158-59. Accordingly, this Court agrees that a plaintiff
may not seek punitive damages under 8 8371 where he or she is
conplaining of the denial of first party benefits determ ned
t hrough the process outlined in § 1797.

However, as Plaintiffs point out to the Court, it is not the
case that an insured covered by MVFRL can never recover 8§ 8371
damages. Nothing in the cases which conclude that § 1797
provi des the exclusive renedy for a denial of first party
benefits “suggests that a bad faith i nsurance coverage claim
under 8§ 8371 is barred by 8 1797 where the peer review process
set out in 8§ 1797, nanely to determ ne the propriety of treatnent
and charges therefore, is not actually followed.” Schwartz, 1996
WL 189839, at *4. For exanple, in cases in which an insurer has
submtted a claimto a PRO seeking a finding that the treatnent
was not related to the autonobile accident, bad faith clains

woul d not be barred. See Pipchok v. State Farm Miutual | nsurance

Co., 140 Pitt. L.J. 185 (C.C.P. Al egheny 1992); Dauner v.

Allstate I nsurance Co., Cv. A No. 91-7570, 1992 W. 57673, at *2

(E.D.Pa. Mar. 18, 1992). In addition, where a plaintiff could
establish that the insurance conpany knew the cl ai mwas
legitimate and submtted it to peer review nonethel ess, a bad

faith claimcould go forward. See Miran v. State Farm | nsurance

Co., No. 94-SU-05150-01 (C.C.P. York County, Apr. 13, 1995).



Plaintiffs in the instant case have failed to put forth any
evidence that Defendant’s referral of the claimto the PRO was
sufficiently outside the scope of 8§ 1797 to sustain a bad faith
claimunder 8 8371. Plaintiffs nerely argue in their Cpposition
Brief that their bad faith claimis sustai nabl e because
Defendant’s referral to the PRO was i nproper and untinely.?
However, Plaintiffs nowhere present evidence to support that in
this case Defendant did “not actually follow]” the peer review

procedures set out in § 1797. See Schwartz, 1996 W. 189839, at

*4, Instead, Plaintiffs rely entirely on their allegations that
Defendant referred M. Kelley's claimto peer review “w t hout
good cause,” based on “arbitrary criteria,” and “wth the intent
to cut off benefits.” (Conpl. q 15). Their allegations are
devoi d of any supporting evidence. |In fact, when Def endant

points to the PRO determ nation itself (Def’s. Ex. 1.) as

*Plaintiffs al so appear to argue that Defendant has failed
to conply with the “Peer Review Procedures” provided in 31 Pa
Code 8§ 69.52 (West, WESTLAWthrough Feb. 1998), and that this
all eged failure constitutes bad faith under 42 Pa. Cons. Stat.
Ann. 8§ 8371. However, this argunment suffers fromthe sane
deficiency as all of Plaintiffs’ other argunents: Plaintiffs
present no factual support. Defendant submitted the affidavit of
Greer Shorter, the MCC clains representative responsible for
referring Plaintiffs’ claimto a PRO, as evidence of MCC s
conpliance wwth 8§ 69.52. (Def’s. Ex. C) Instead of responding
with evidence to the contrary in order to sustain their burden
Plaintiffs nerely point back at Defendant and state “Nowhere is
it denmonstrated in the defendant’s Motion that G eer Shorter is a
prudent person, fam liar with PRO procedures, standards and
practices.” (Pls.” Mem in Qpp. to Sum Jud. at 2.) Wthout any
evi dence, there sinply is not a genuine issue of nmaterial fact
sufficient to survive summary judgnent.

10



evidence that it was proper, making conclusions as to nedi cal
necessity only, Plaintiffs provide no evidence to the contrary.
In addition, although Plaintiffs assert that MCC s referral of
their claimto the PROwas untinely, Plaintiffs again have fail ed
to present any factual support. Instead, as to untineliness,
Plaintiff’s state that, “Defendant’s Mdtion does not delineate
wth specificity when the plaintiffs’ nmedical bills were
submtted, reviewed, or referred to a peer review organi zation,
except as indicated in defendant’s Exhibit “1'.” (Pls.” Mem in
Qop. to Sum Jud. at 3.)*

To survive summary judgnent, a non-novant nust raise nore
than a nere scintilla of evidence in its favor and may not nerely
rely on unsupported assertions, conclusory allegations or nere

suspi cions. Penchishen v. Stroh Brewi ng Co., 932 F. Supp. 671,

673 (E.D. Pa. 1996). \Were the non-novant fails to rebut

Def endant’ s assertion that there is an absence of evidence to
support the non-noving party's case by nmaking a factual show ng
"sufficient to establish an elenent essential to that party's
case, and on which that party will bear the burden of proof at

trial,” summary judgnent is appropriate. Celotex, 477 U S. at

322, 106 S. C. at 2552. It is Plaintiffs in this case who bear

“Plaintiffs do not appear to appreciate their burden in the
Rule 56 context. It is Plaintiffs who would bear the burden of
proof at trial, if this claimwere allowed to go forward, that
Def endant acted in bad faith. Accordingly, it is Plaintiffs who
nmust put forth evidence of any all eged del ay.

11



t he burden of proof that Defendant’s referral to the PRO was done
in sufficient bad faith to sustain a claimunder § 8371.° They
have presented no evidence to support such a claim Accordingly,
Plaintiffs’ claimfails as a matter of law. Summary judgnent

wll be granted as to Count 11.

B. Count Il - Unfair Trade Practices and Consumer

Protecti on Law

Plaintiffs claimthat MCC violated the CPL when it issued
the autonobile policy offering first party benefits and then
failed to pay the nedical bills submtted by Dr. Gingeri.

Def endant maintains that neither Dr. Gingeri nor M. Kelley my
recover under the CPL.

1. Dr. Gingeri

The CPL is a “specific statute intended to restrict fraud

agai nst consuners.” Gem ni Physical Therapy and Rehabilitation,

Inc. v. State Farm Mutual Autonobile Insurance Co., 40 F.3d 63,

65 (3d Cir. 1994). The CPL provides in pertinent part:

Any person who purchases or | eases goods or services
for personal, famly, or househol d purposes and thereby
suffers any ascertai nable | oss of noney or property,
real or personal, as a result of the use or enploynent

®>In their Opposition Brief, Plaintiffs also sumarily
assert that the denial of benefits for the 1992 acci dent was not
based on a PRO determ nati on, and thus was done in bad faith.

Again, Plaintiffs put forth absolutely no evidence to support
this assertion.

12



of [unfair or deceptive acts or practices] may bring a
private action, to recover [damages].

Pa. Stat. Ann. tit.73, 8 201-9.2(a). Although providers may be
indirectly injured by the conduct of insurance conpanies, the CPL
intends to provide protection for consunmers who are adversely
affected by an unfair method of conpetition. Pa. Stat. Ann.
tit.73,8 201-2(4). “[C]learly the providers of health care for

t hose who purchased an insurance policy are not those people who

are protected under the CPL.” Jack A Danton, 769 F.Supp. at

178; see also Gemni, 40 F.3d at 65 (“The CPL contenpl ates as the

protected class only those who purchase goods or services, not

t hose who may receive a benefit fromthe purchase”). The
provider is not a nenber of the class protected by the statute by
virtue of its status as an assignee under the insurance policy.

See Genini, 40 F.3d at 66.

Plaintiffs have presented no evidence denonstrating that in
this action Dr. Gingeri is anything other than a provider of
medi cal services to an insured and an assignee of the insured s
right to receive paynent under the insurance policy. As a
medi cal provider, the cases are clear that Dr. Gingeri is not

protected by the CPL. 1d.; Jack A. Danton, 769 F. Supp. at 178;

see also Klitzner Industries Inc. v. HK James & Co., 535 F

Supp. 1249, 1258 (E.D.Pa. 1982). Thus, while Defendant’s
assertion that Dr. Gingeri does not have a private right of

action under the CPL may have been raised nore appropriately at

13



the dism ssal stage, at this juncture, the Court finds that
reading all the pleadings in the light nost favorable to
Plaintiffs, they have failed to identify any facts denonstrating
that Dr. Gingeri is an exception to the general rule, and
therefore have failed to establish an el enent essential to their
case. Accordingly, as a matter of |law, summary judgnent in favor
of defendant is appropriate as to Dr. Gringeri’s clai munder the
CPL.

2. M. Kelley

Plaintiff M. Kelley argues that MCC s handling of his claim
constituted unfair or deceptive acts or practices under the CPL
Specifically, M. Kelley asserts that he “is entitled to a
recovery under the CPL for the defendant’s failure to pay and its
termnation of his benefits for the accidents of 1992 and 1994.~
(Pl's.” Mem in Qop. to Sum Jud. at 6.)

I n Pennsyl vani a, only nal feasance, the inproper performance
of a contractual obligation, raises a cause of action under the

CPL.® Horowitz v. Federal Kenper Life Assurance Co., 57 F.3d 300

(3d Cr. 1995). An insurer's promse to pay benefits it has no

intention of paying constitutes nal feasance. See Parasco V.

Pacific Indemity Co., 920 F. Supp 647, 656 (E. D.Pa. 1996).

However, the nere failure to pay a claimis considered

® “M sf easance” and “nual f easance” are used interchangeably
in the relevant case law. For the purpose of consistency, only
“mal f easance” will be used herein.

14



nonf easance; and as such, it is not actionabl e under the CPA.

Gordon v. Pennsylvania Blue Shield, 378 Pa. Super. 256, 548 A 2d

600, 604 (1988).

Plaintiff M. Kelley argues that he is entitled to relief
under the CPL because MCC stopped paying his nedical benefits for
treatnent provided by Dr. Gingeri. Al though in the Conplaint
Plaintiff includes allegations that MCC had no intention of
payi ng himhis nedical benefits fromthe outset, Plaintiff has
failed to put forth any facts in support of those allegations.’
| nstead, the conduct that Plaintiff identifies as nal feasance is,
in essence, conduct that tends to show only that MCC failed “to

pay insurance benefits in a tinmely manner.” See Leo v. State

Farm Mut ual Aut onobil e I nsurance Co., 939 F. Supp. 1186, 1193

" Such allegations include that MCC

(a) Represent[ed] that plaintiff, Robert Kelley,
purchased certain defined nedical benefits, when in
fact said promse was illusory;

(b) Purport[ed] to offer certain defined nedical
benefits, when in fact defendant failed to provide said
anount of nedi cal coverage;

(c) Charg[ed] a prem um based upon certain defined
medi cal benefits, when in fact defendant purposely
avoided fulfilling its contract with plaintiff, Robert
Kel | ey; [and]

(d) Represent[ed] that plaintiff, Robert Kelley
purchased certain defined nmedical benefits, when in

fact defendant without justification refused to pay
said benefits.

(Conpl . T 20.)
15



(E.D.Pa. 1996) (citing Klinger v. State Farm Miutual Autonobile

| nsurance Co., 895 F. Supp 709, 718 (M D.Pa. 1995)). Such a claim

does not anobunt to nal feasance, and MCC shoul d be granted summary

judgnment with respect to Count [11.

An appropriate Order follows.

16



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LOUSJ. GRINGERI, D.O, P.C.,: Cl VIL ACTI ON
ET AL., :

Plaintiffs

V.

MARYLAND CASUALTY COMPANY,
Def endant : NO.  97-7373
ORDER
AND NOW this day of April, 1998, upon
consi deration of Defendant’s Mtion for Partial Summary Judgnent
(Doc. No. 6) and Plaintiff’s Response (Doc. No. 7), it is HEREBY
ORDERED t hat Defendant’s Mdtion is GRANTED. Counts Il and II1 of

t he Conpl ai nt are DI SM SSED

BY THE COURT:

JOHN R PADOVA, J.






