IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOVAS BOSSERT AND STEVEN . CGVIL ACTION
GARTENBERG, D.C., P.C :
V.
AETNA | NSURANCE COVPANY ; NO. 97-4369
MEMORANDUM
WALDMAN, J. April 27, 1998

Presently before the court is defendant’s notion to
dismss plaintiffs’ conplaint. Although afforded an extended
time in which to do so, plaintiffs have not responded to the
notion and it is thus uncontested.

Plaintiffs are suing for the paynent of nedi cal
benefits they all ege defendant has wongfully w thhel d.

Def endant renoved this action fromstate court on the ground that
plaintiff Bossert was a beneficiary under the policy at issue by
virtue of his enploynent at Sun Conpany and that the policy

provi ded by Sun was thus an enpl oyee welfare benefit plan within
t he neani ng of the Enpl oyee Retirenent |Incone Security Act
(“ERISA"), 29 U.S.C. § 1002. Plaintiffs never contested the
renoval of this action.*

In Count | of the conplaint, plaintiff Bossert and an

entity referred to as Conmmunity Chiropractic Center (“CCC)

! Def endant asserts and plaintiffs do not dispute that
t he nedi cal benefits plan at issue is a self funded plan provided
to enpl oyees of Sun Conpany.



assert a claimfor breach of contract by the defendant for
failing to pay M. Bossert’s nedical bills. They also claimthat
defendant’s refusal to provide coverage viol ated unspecified
provi sions of the Pennsyl vania Mdtor Vehicle Financial
Responsibility Law ( "PMWFRL"), 75 Pa. C.S.A. 8 1701 et seq. CCC
is not a naned plaintiff in this action and absolutely no
information about it appears in the conplaint fromwhich one
renotely can discern why its nane appears in the caption of

Count |I.

In Count 11, plaintiff clains that defendant’s refusal to
pay bills which were reasonable for necessary chiropractic
treatnment provided by Dr. Gartenberg to M. Bossert is a
violation of the PWFRL, 75 Pa. C.S. A 8 1797, because defendant
did so without invoking peer review

Dismssal for failure to state a claimis appropriate
when it clearly appears that a plaintiff can prove no set of
facts to support his claimwhich would entitle himto the relief

sought. See Conley v. G bson, 355 U S 41, 45-46 (1957); Robb v.

Phi | adel phia, 733 F.2d 286, 290 (3d Cir. 1984). Such a notion

tests the legal sufficiency of a claimaccepting the veracity of

the claimant’s allegations. See Markowitz v. Northeast Land Co.,

906 F.2d 100, 103 (3d Gr. 1990); Sturmyv. dark, 835 F.2d 1009,

1011 (3d Cr. 1987). A conplaint may be dism ssed when the facts
al | eged and the reasonable inferences therefromare |egally

insufficient to support the relief sought. See Pennsylvania ex.

rel. Zinmmerman v. PepsiCo., Inc., 836 F.2d 173, 179 (3d Cir.

2



1988).

The pertinent factual allegations are as follow

Def endant AETNA provi ded nedi cal insurance to plaintiff
Bossert under a group plan with his enployer, Sun Conpany. The
ternms of this plan provided “security secondary to autonobile
first party benefits” for M. Bossert. The pertinent policy was
in effect on March 29, 1994.

On March 19, 1992, M. Bossert was injured in an
aut onobi |l e accident in Upper Darby, Pennsylvania. He obtained
and i ncurred expenses for nedical treatnent as a result of his
injuries. On August 19, 1992, M. Bossert exhausted his first
party insurance benefits under his Liberty Miutual |nsurance
Conpany aut onobile policy. He then sought coverage for his
medi cal expenses from def endant Aetna. ?

M. Bossert provided Aetna on several occasions with
proof of his nedical expenses, |osses and related costs incurred
as a result of the accident. Aetna has never conpensated
plaintiff for these | osses.

At various tinmes in 1992, 1993 and 1994, plaintiff
Gartenberg sent to Aetna reports and bills for services he
provided to M. Bossert. Aetna replied to Dr. Gartenberg’s

letters on June 13, 1994 and August 15, 1994, refusing to provide

2 The PWFRL provides that the statute of limtations for
an action seeking to recover unpaid benefits is four years from
the date of the accident giving rise to the claimor four years
fromthe date of the |ast paynment of first party benefits. See
75 Pa.C.S. A 1721. Thus, based on the dates in the conplaint,
it appears that the statute of limtations on the PWFRL cl aim
began to run on August 19, 1992 and was tine barred by the tine
this action was conmenced.



coverage for these expenses.

As noted, except for its appearance in the caption to
Count I, CCCis not identified or referred to anywhere else in
the conmplaint. Insofar as it m ght conceivably be viewed as a
proper plaintiff, CCC has clearly failed to state any cogni zabl e
cl ai m agai nst Aet na.

Def endant correctly contends that insofar as plaintiff
seeks to assert a common | aw breach of contract clai magainst
Aetna, it is clearly preenpted by ERISA. ERI SA broadly preenpts
all state laws that “relate to any enpl oyee benefit plan.” See
29 U.S.C. 8§ 1144(a). This provisions preenpts both state conmon

| aw and statutory causes of action. lngersoll-Rand Co. V.

McC endon, 498 U.S. 133, 138 (1990); Pilot Life Ins. Co. V.

Dedeaux, 481 U.S. 41, 47 (1987).

A law “relates to” an enpl oyee benefit plan if it has a
connection with or reference to such a plan, even if it was not
designed to affect such plans or does so only indirectly.

| ngersoll -Rand, 498 U. S. at 138; Shaw v. Delta Airlines. Inc.,

463 U. S. 85, 97 (1983). As plaintiffs’ contract claimis for
benefits allegedly due to plaintiff Bossert under his enpl oyee
benefit plan, it is clearly related to that plan and is preenpted

by ERI SA. See Pane v. RCA Corp., 868 F.2d 631, 635 (3d Gr.

1989) (ERI SA preenpts state | aw contract clai mwhich has
“connection with or reference to” ERI SA covered plan); Bedger v.
Allied Signal Inc., 1998 W. 54411, at *4 (E.D. Pa. Jan. 23,

1998) (breach of contract claimrelated to benefit plan preenpted

by ERI SA).






Plaintiffs' claimthat defendant viol ated unspecified
sections of the PWFRL by not providing coverage for nedical
expenses incurred by M. Bossert as a result of his March 1992

autonobil e accident is also preenpted by ERISA. See Travitz v.

Nort heast Dep’'t ILGAJ Health and Welfare Fund, 13 F.3d 704, 710

(3d Gr.) (“any state statute that attenpts to shift liability
for medical and health care benefits to a plan, group contract,
or other arrangenment operating wthin the neaning of ERISA is

preenpted by it”), cert. denied, 511 U S. 1143 (1994).

To maintain a claimunder ERI SA, a plaintiff nust first
exhaust his adm nistrative renedi es under his enpl oyee benefit
pl an unl ess he can denonstrate that he has been threatened with
irreparable harm that pursuit adm nistrative renedies would be
futile or that he was prevented frominvoking the adm nistrative

review process. Weldon v. Kraft, Inc., 896 F.2d 793 (3d Gr.

1990); Wolf v. National Shopnmen Pension Fund, 728 F.2d 182, 185

(3d Cir. 1984); Brown v. Continental Baking Co., 891 F. Supp.

238, 241 (E.D. Pa. 1995). Plaintiffs have not disputed
defendant’s contention that the plan in question provides
adm ni strative renedi es and have not alleged that M. Bossert
pursued those renedies or otherw se qualifies for one of the
exceptions to the exhaustion requirenent. Plaintiffs have not
asserted an ERI SA claim Should they choose hereafter to do so,
they may wish to keep this requirenent in m nd.

ERI SA al so preenpts plaintiff Gartenberg’ s clai munder
8 1797, which prescribes adm nistrative procedures by which an

insurer may dispute a health care provider’s charges and thus



relates to the adm nistration of an enpl oyee benefit plan within

the nmeaning of 8 1144(a). See lngersoll-Rand Co, 498 U S. at

138. Insofar as plaintiff Gartenberg s claimmght be construed
as one for breach of contract, it would al so be preenpted by
ERI SA for reasons al ready noted. ®

Accordingly, defendant’s notion will be granted. An

appropriate order will be entered.

3 As plaintiff Gartenberg has not asserted an ERI SA claim
agai nst defendant, the court need not address defendant’s
argurment that he lacks standing to bring such a claim The court
does note, however that there is no allegation that plaintiff
Gartenberg is an assignee of M. Bossert and even if he is viewed
as a third-party beneficiary, they may not each recover the
benefits all egedly due.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THOVAS BOSSERT AND : CIVIL ACTI ON
STEVEN GARTENBERG D.C., P.C :
V.

AETNA | NSURANCE COVPANY NO. 97-4369

ORDER

AND NOW this day of April, 1998, upon consideration
of defendant’s Mdtion to Dism ss and in the absence of any
response by plaintiffs thereto, consistent wth the acconpanying
menorandum | T IS HEREBY ORDERED that said Mtion is GRANTED and
t he above action is DI SM SSED, wi t hout prejudice to pursue any

relief available or assert any cl ai mcogni zabl e under ERI SA.

BY THE COURT:

JAY C. WALDMAN, J.



