IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Barry G Holl and,
Plaintiff,

V. : ClVIL ACTI ON
: NO. 95- CV- 7937
Kenneth S. Apfel,*
Comm ssi oner of Soci al
Security,
Def endant .

MEMORANDUM OF DECI SI ON

McdE ynn, J. April , 1998

Before the court in this action for social security benefits
are cross-notions for sunmmary judgnent by plaintiff Barry G
Holland (“M. Holland”) and defendant Kenneth S. Apfel,
Conmmi ssi oner of Social Security (the "Comm ssioner"), as well as
t he Conmi ssioner’s objections to the magistrate judge's Report
and Recommendation. For the follow ng reasons, the court wl|l
approve and adopt the Report and Reconmendati on denyi ng both
summary judgnent notions and remanding this case to the
Conmi ssi oner of Social Security.

| . Background

M. Holland is currently 49 years old and has a high schoo

education. H s past relevant work experience includes jobs as a

foreman, operator, and |aborer for the Pennsylvania Departnent of

! Kenneth S. Apfel was sworn in as Conmi ssioner of Soci al
Security on Sept. 29, 1997. Pursuant to Fed. R Cv. P.
25(d) (1), he is automatically substituted as the defendant in
this action.



Transportation.

M. Holland filed for Title Il Disability Insurance Benefits
and Title XVI Supplenmental Security |Incone on Novenber 3 and 4,
1992, claimng that he was unable to work due to bronchial asthma
and enphysena. He was 44 years old at the tine. His clains were
denied both initially and on reconsideration, and then rejected
by an adm nistrative |aw judge (“ALJ”) after a hearing in which
both M. Holland and a vocational expert testified. The Soci al
Security Adm nistration Appeals Council denied M. Holland s
request for review, nmaking the ALJ's decision the Conm ssioner’s
final position.

During the admnistrative hearing, M. Holland testified
that his nedical reginen requires use of a “nebulizer” device
four tinmes a day. R at 39. The nebulizer is an air conpressor
that forces nedicine-saturated air into the lungs. R at 39. It
nmeasures one foot by two feet and requires an el ectrical outlet
for operation. R at 39-40.

In his witten opinion, the ALJ acknow edged that M.
Hol | and “has severe chronic obstructive pul nonary di sease and
asthma” and recogni zed his special need “to work in a relatively
pollution free environnents and environnments not invol ving
changes in tenperature.” R at 18-20. Despite this, the ALJ
ultimately determned that M. Holland had the exerti onal
capacity for light work and that his age, education, and work
experi ence conpelled a conclusion of “not disabled.” R at 18-

20. This decision was based, at least in part, upon the



testinony of a vocational expert (“VE’). The VE formul ated her
opinion regarding the availability of jobs for M. Holland based
on the follow ng hypothetical characteristics proposed by the
ALJ:

an individual approximately 46 years of age

with the training, education, and experience

as in the present case who is able to lift 20

pounds, who is able to stand and wal k si X

hours of an eight hour day, was unable to

wal k steps frequently or steep inclines, was

able to sit generally without restriction,

who is unable to engage in vigorous and

repeat ed postural changes throughout the day,

who is unable to tolerate tenperature

extrenmes, or excessive humdity, or danpness,

and requires a relatively clean air

environnment in which to function.
R at 18.

G ven those characteristics, the VE opined that there were
6, 000 |light and sedentary jobs in the | ocal econony and 1,000, 000
in the national econony which M. Holland could perform The
ALJ’ s hypot hetical, however, did not include M. Holland s need
for nebulizer treatnments four tines a day.

On Decenber 26, 1995, M. Holland brought this action
seeking judicial review of the Conm ssioner’s decision. M.
Hol | and noved for summary judgnent on Decenber 24, 1997. On
January 22, 1998, the Comm ssioner responded with his own notion
for summary judgnment. The court referred the case to Magistrate
Judge Charles B. Smth, who issued a Report and Recommendati on on
February 23, 1998, recommendi ng that the court deny both sunmary
j udgnent notions and remand the case to the Conm ssioner of

Social Security to determne the inpact of M. Holland' s use of a
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nebul i zer on his ability to work.
Il. Legal Standard
In reviewi ng a decision by the Conm ssioner of Soci al

Security, the court may not re-weigh the evidence. Monsour Med.

Cr. v. Heckler, 806 F.2d 1185, 1190 (3d Cir. 1986), cert.

denied, 482 U. S. 905 (1987). The court nust rather determ ne
whet her the Conmmi ssioner's decision is supported by substanti al

evidence. Richardson v. Perales, 402 U S. 389, 401 (1971); 42

U S.C 8§ 405(g). Substantial evidence is "such rel evant evidence

as a reasonable mnd m ght accept as adequate to support a

conclusion.” Pierce v. Underwood, 487 U. S. 552, 564-65 (1988).
It is nore than a nere scintilla, but |ess than a preponderance.

Stunkard v. Secretary of Health & Human Services, 841 F.2d 57, 59

(3d Cr. 1988). |If the Conm ssioner’s decision is supported by
substantial evidence, the court nust affirmthe decision
regardl ess of whether it would have cone to a different
conclusion. 1d. The court reviews de novo any portions of the
magi strate judge’s Report and Reconmendation to which objections
are filed. 28 U S.C. § 636(b)(1)(C
[11. Discussion

The Commi ssioner has established a five-step test for
determ ni ng whether a person is disabled under the Soci al
Security Act. 20 C.F.R 88 404.1520, 416.920. The first two
steps require the claimant to prove that he is not engaged in
substantial gainful activity and that he suffers froma severe

medi cal inpairment. 20 C F.R 88 416.920(b) & (c). Once these
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are proven, the third step requires a conparison of nedica
evidence of the inpairnment with a list of inpairnments presuned
severe enough to preclude gainful enploynent -- disabilities per
se. 20 C.F.R 88 416.920(d); 20 CF.R, part 404, subpart P,
App. 1 (Part A). If the inpairnent matches or equals one of
those listed, the claimant automatically qualifies for benefits.
20 C.F. R 88 404.1520(d); 416.920(d). If not, the analysis
proceeds to the steps four and five, which determ ne whether the
cl aimant can performhis past work or other work that exists in
the national econony in light of his age, education, and work
experience. 20 C.F.R 88 416.920(e) & (f). If the clai mant
cannot, he is entitled to benefits. 20 |Id.; C.F.R 88§

404. 1520(e)-(f). A finding of disability, however, cannot be
based solely on the claimnt’s subjective testinony and
synptomatol ogy. 20 C.F.R 8 416.929(a). Medical evidence and

| aboratory tests nust confirmthat the claimant has a nedica

i npai rment which could reasonably produce the synptons. 1d.

In this case, the Conm ssioner denied benefits to M.
Hol | and because he did not satisfy the fifth step -- i.e., he was
capabl e of perform ng other work which existed in the national
econony. Upon review, however, the magistrate judge concl uded:
(1) that the ALJ's hypothetical characterization of M. Holland' s

physi cal condition was inconplete under Podedworny v. Harris, 745

F.2d 210, 218 (3d Gr. 1984), in that it failed to include his
nebul i zer reginen; and (2) that the ALJ made no findings, and the

vocati onal expert gave no clear opinion, regarding the inpact of
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M. Holland s nebulizer reginen on his ability to work. Because
the ALJ relied upon the vocational expert’s estinmate of the
nunber of jobs M. Holland could perform which in turn was
prem sed upon the ALJ's deficient hypothetical question, the
magi strate could not find that the ALJ' s deci sion was supported
by substantial evidence.

The Comm ssi oner nmakes four objections to the magi strate
judge’s Report and Recommendation. First, the magistrate
i nperm ssi bly nmade his own factual determ nation that the ALJ did
not address M. Holland s nebulizer use. Def. Objections at 2.
Second, M. Holland' s testinony that he needed to use a nebulizer
four tines a day was unsubstanti ated by objective nedi cal
evidence. 1d. at 3. Third, the ALJ considered and rejected M.
Hol | and’ s nebulizer testinony, and concluded that M. Holland’' s
nebul i zer treatnents woul d not prevent himfrom working. Id. at
4. And lastly, remand woul d waste judicial and adm nistrative
resources because M. Holland clearly is not disabled. |[d.

A. Factual Findings

The Conmmi ssioner first objects, “by specifically finding
that Plaintiff’'s use of a nebulizer was a limtation not
addressed by the A L.J., the Magistrate Judge essentially
repl aced the Comm ssioner’s findings concerning Plaintiff’s
inpairments and resulting limtations with his owm.” Commir
hjs. at 2.

It is true that a district court, when review ng soci al

security cases, may not nmake independent factual findings. G ant
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v. Shalala, 989 F.2d 1332, 1338 (3d Cir. 1993). Magistrate Judge

Smith, however, made no factual findings regarding M. Holland' s
clained disability. Rather, he reviewed the record and concl uded

that vital facts, as required under Third Circuit case |aw, 2

wer e
not considered by the ALJ in rendering his decision. Remand to
t he Commi ssioner for additional findings is therefore

appropriate. See, e.q., Gant, 989 F.2d at 1338.

B. bjective Medical Evidence

Next, the Comm ssioner contends that “[t]here is absolutely
no objective evidence that Plaintiff had to use a nebulizer four
times per day or that he would need to use it while at work,” and
consequently, the ALJ correctly relied upon the vocationa
expert’s opinion which did not consider this limtation. Conmr
hjs. at 3.

First, the Conm ssioner’s argunent that there is no
obj ective evidence of M. Holland s four-tinmes-a-day nebulizer
treatnment is incorrect. In Dr. Nar’s consultation record of
April 22, 1992, he notes that M. Holland was on “nebuli zer
treatment wwth Alupent q.i.d.” R at 141. It is well-
established that “g.i.d.” is a nedical abbreviation for four
times a day. Dorland’ s Illustrated Medical D ctionary 1399 (27th
ed. 1988). In reference to M. Holland' s nedications, Dr.

DeFranco also wote in his July 11, 1994 nedical sunmary,

2 See Podedworny v. Harris, 745 F.2d 210, 218 (3d Gr.
1984) (VE s response to hypothetical question by ALJ is not
substanti al evidence unl ess question reflects all claimant’s
i npai rments which are supported by record).
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“Nebul i zer,” followed by three vertical lines with a horizontal
sl ash through the m ddl e, a possible abbreviation for the nunber
four. R at 207.

In addition, the vocational expert testified that if an
i ndi vidual were instructed to use a nebulizer four tinmes a day,
that would require use during a standard ei ght-hour workday. R
at 43. The Conmm ssioner’s contention that there is no objective
proof of M. Holland' s need to use the nebulizer while at work is
thus belied by the vocational expert’s own testinony.

Secondly, while a claimant nust substantiate his or her
nmedi cal inpairnment wth nedical signs and | aboratory findings, 20
CF.R 8 416.929(a), any synptomrelated functional |limtations
which a claimant reports, which can reasonably be accepted as
consistent with the objective nedical evidence and ot her
evi dence, is taken into account in disability determnations. 20

C.F.R 8§ 416.929(c)(3).%® This includes reports of nedical

® 20 C.F.R § 416.929(c)(3) provides, in pertinent part:

Consi deration of other evidence. Since
synpt ons sonetines suggest a greater severity
of inpairnment than can be shown by objective
nmedi cal evidence alone, we wll carefully
consi der any other information you may submnit
about your synptons. The information that
you, your treating or exam ning physician or
psychol ogi st, or other persons provi de about
your pain or other synptons (e.g., what nmay
precipitate or aggravate your synptons, what
nmedi cations, treatnents or other methods you
use to alleviate them and how the synptons
may affect your pattern of daily living) is
al so an inportant indicator of the intensity
and persistence of your synptons. Because
synptons, such as pain, are subjective and

8



treatnment. 1d. Thus, so long as nebulizer treatnments four tines
daily coul d reasonably be accepted as consistent with M.
Hol | and’ s severe chronic obstructive pul nonary di sease and
asthma, M. Holland' s testinony regarding his nebulizer reginen
is sufficient under 20 CF. R 8 416.929(c)(3) to be utilized in a
disability determ nation.

The nedi cal conditions fromwhich M. Holland suffers could

reasonably be expected to require continuing nebulizer

difficult to quantify, any synptomrel at ed
functional limtations and restrictions which
you, your treating or exam ning physician or
psychol ogi st, or other persons report, which
can reasonably be accepted as consistent with
t he objective nedical evidence and ot her

evi dence, will be taken into account as
expl ai ned in paragraph (c)(4) of this section
in reaching a conclusion as to whet her you
are disabled. W wll consider all of the
evi dence presented, including information
about your prior work record, your statenents
about your synptons, evidence submtted by
your treating, exam ning or consulting
physi ci an or psychol ogi st, and observations
by our enpl oyees and ot her persons. oo
Factors relevant to your synptons, such as
pai n, which we will consider include: .o
(iv) The type, dosage, effectiveness, and
side effects of any nedication you take or
have taken to alleviate your pain or other
synpt ons;

(v) Treatnent, other than nedication, you
receive or have received for relief of your
pai n or other synptons;

(vi) Any neasures you use or have used to
relieve your pain or other synptonms (e.g.,
lying flat on your back, standing for 15 to
20 m nutes every hour, sleeping on a board,
etc.); and

(vii) OQther factors concerning your

functional limtations and restrictions due
to pain or other synptons.



treatnents. The record is filled with references to M.
Hol | and’ s nebul i zer treatnents by his treating physicians. * None
of the reports submtted by these doctors or the Comm ssioner’s
own exam ni ng physician contradict or undermne M. Holland s
testinony regarding his four-tines-daily nebulizer treatnents.
On this basis alone, there was sufficient evidence for the ALJ to
consi der the inpact of M. Holland s nebulizer use on his ability
to work.
C. Plaintiff's Ability to Work

In his third objection, the Conm ssioner argues that the ALJ
reasonably concluded “that the use of a nebulizer was not a
[imtation supported by the record, and would not prevent
Plaintiff fromperformng the |light and sedentary jobs identified
by the vocational expert.” Commir Cbjs. at 4.

After exam nation of the record, it is clear the ALJ cane to

no such conclusion. The Conmm ssioner suggests that the ALJ

* Dr. Nar’s consultation record of 5/6/91 suggested

starting M. Holland on nebulizer treatnent, a treatnent plan
whi ch was put into effect and docunented by Dr. Nar’s
consultation records of 6/4/91, 9/17/91, 10/15/91, 4/22/92, and
6/12/92. R at 94, 113-14, 123, 141, 148. Dr. DeFranco’'s

di scharge summaries of 12/8/91, 1/24/92, 6/11/92, 8/17/92 not ed
that M. Holland was receiving nebulizer treatnents. R at 110,
119, 145, 138-141. On 3/5/93 Dr. Nar’s progress notes stated
“[clontinue . . . nebulizer treatnment with Al upent . . R
at 150. On 3/31/93, the Pennsylvania Bureau of Di sablllty

Det erm nati ons’ own nedi cal exam ner, Dr. Dale Wisnman, noted M.
Hol | and’ s use of Alupent. R at 152, Dr. DeFranco’s updated
report to the Bureau of Disability stated that M. Holland was

under “Al upent nebulizer treatnt. [sic].” R at 162. Dr. Nar
reported on 7/15/93 that M. Holl and was taking “Al upent
i nhal ation Solution (nebulizer).” R at 165. As l|late as

2/ 22/ 94, Dr. Nar noted to continue M. Holland on his nebulizer
treat ments. R at 186
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considered -- and discounted -- M. Holland s testinony regarding
hi s nebulizer reginmen, and then properly relied on the vocati onal
expert’s opinion that M. Holland could work. The transcript of
the hearing and the ALJ's witten decision, however, contain no
evi dence that the ALJ nmade a credibility determnation as to M.
Holl and’ s testinony on this issue. Furthernore, the ALJ failed
to address M. Holland' s nebulizer treatnments both when
guestioning the vocational expert, R at 41-43, and in his
witten decision. R at 15-20. As a result, there is no
evi dence that the ALJ ever considered the inpact of M. Holland s
nebul i zer reginen on his ability to work.

The Comm ssioner also argues that M. Holland “coul d use the
nebul i zer three tinmes at hone during the course of a workday;
bef ore he goes to work, when he returns hone, and before he goes
to bed.” Conmir Objs. at 3. Wth this suggestion, the
Conmi ssi oner seeks to substitute his own i nexpert nedical opinion
for that of M. Holland s treating physicians. This proposed
thrice-a-day treatnent plan, however, is unsupported by nedica
evidence, and the record is barren of proof that the ALJ ever
considered this theoretical possibility. However, even if the
ALJ concluded that M. Holland could follow a three-tines-a-day
regi nen, that judgnent woul d have been inproper. Wile an ALJ
can choose between conflicting nedical opinions if such opinions
are properly submtted, an ALJ "is not free to set his own
expertise against that of a physician who testified before him"

&ober v. Mathews, 574 F.2d 772, 777 (3d Gr. 1978). Further, the
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court cannot make its own factual determ nation that M. Holl and
coul d reduce his nebulizer treatnents fromfour to three tinmes a

day. See Gant v. Shalala, 989 F.2d 1332, 1338 (3d Cr. 1993).

D. Waste of Judicial & Adm nistrative Resources

Lastly, the Conmm ssioner submts that “the Court risks a
significant waste of judicial and adm nistrative resources if
this case is remanded for additional vocational expert testinony
when it is clear that Plaintiff is not disabled.” Commir bjs.
at 4.

Courts have found remand to the Conm ssioner to be a waste
of judicial and/or adm nistrative resources when additi onal
proceedi ngs would clearly have had no inpact on the ultimte

di sposition of a plaintiff’'s claim See, e.q., Harper v.

Sullivan, No. 89 C 4374, 1990 W. 186094, *2 (N.D. Il1l. Nov. 12,
1990) (wasteful to remand case because of error at step two only
to have Secretary reaffirmhis finding at step four); Hodges v.
Secretary of Health & Human Services, No. 87-CV-625, 1989 W

281926, *5 (N.D.N. Y. Nov. 15, 1989) (finding remand wasteful when
only possi ble conclusion was that plaintiff could performall of,
| ess than, or none of 30,000 jobs in national econony, and 30, 000
was too insubstantial a nunber to deny benefits). That is not

t he case here, where the ALJ's decision rested partly upon the
vocational expert’'s response to a deficient hypothetical

gquestion. The VE acknow edged that M. Holland' s need for
nebul i zer treatnments would be a limting factor if there was no

electricity at his workstation, or if he was unable to use it at
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unch or on breaks. R at 43. It is therefore unclear whether
M. Holland s nebulizer reginen would significantly alter the
VE' s estimate of the nunber of jobs M. Holland could perform
Under these circunstances, the court does not view remand as a

wast e of judicial or admnistrative resources. ®

® |t strikes the court that submitting objections which are

factually contradicted by record nedical evidence and/or | acking
any support in law are a greater waste of judicial and
adm ni strative resources than remand of this case. IN THE UNI TED
STATES DI STRI CT COURT

FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Barry G Hol |l and,
Plaintiff,

V. : ClVIL ACTI ON
: NO. 95- CV- 7937
Kennet h S. Apf el
Comm ssi oner of Soci al
Security,
Def endant .

ORDER
AND NOW this day of April, 1998, upon consideration of
the cross-notions for summary judgnment of plaintiff Barry G
Hol | and and defendant Kenneth S. Apfel, Conmm ssioner of Soci al
Security, and Magi strate Judge Charles B. Smth's Report and
Recommendation, it is hereby
ORDERED t hat :
(1) Magistrate Judge Smth's Report and Reconmendati on
i s APPROVED and ADOPTED,;
13



I V. Concl usion
For the foregoing reasons, this Court will approve and adopt
the nmagistrate's report and recommendati on. Both summary
j udgnent notions are denied and this case is remanded to the

Commi ssi oner of Social Security.

(2) both plaintiff’s and defendant’s notions for
sumary judgnent are DEN ED; and

(3) this case is REMANDED to the Conmm ssioner of
Social Security for proceedings in accordance with

Magi strate Judge Smith’s Report and Recommendati on

BY THE COURT:

JOSEPH L. MGLYNN, JR., J.
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