IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JUDY GUTTKNECHT : CVIL ACTI ON
V. :
UNI TED STATES OF AMERI CA . NO 97-866

MEMORANDUM of DECI SI ON

Norma L. Shapiro, J. April 28, 1998

Plaintiff Judy Quttknecht (“CGuttknecht”) slipped and fell on
a patch of ice while working at the Naval Aviation Supply Ofice
(the “Naval O fice”) in northeast Phil adel phia on the norning of
January 28, 1994. She filed an action against the United States
(the “governnment”) under the Federal Tort Clains Act (“FTCA"), 28
U S. C 88 1346(b) and 2671, et seq. The case proceeded to a non-
jury trial. The court will enter the follow ng findings of fact
and concl usions of |aw under Federal Rule of G vil Procedure
52(a).
| . Fi ndi ngs of Fact

1. I n August, 1993, Quttknecht was a federal prisoner
incarcerated in West Virginia. (N T. 3/9/98 at 97).

2. I n August, 1993, QGuttknecht was selected to participate
in a work-rel ease program at the Naval O fice in Philadel phia.
The Naval O fice participated in the work-rel ease program by an
i nter-agency agreenent with the Bureau of Prisons. Quttknecht
was rel ocated to Phil adel phia where she was placed in a hal f-way

house of the Kintock Goup (“Kintock”). (N T. 3/9/98 at 29-33).



3. Ki ntock provided a secured facility. GQuttknecht was
allowed to |l eave the facility to report to the Naval Ofice for
wor k; she was driven to and fromthe Naval O fice by naval
personnel. (N T. 3/9/98 at 33-34).

4. Gutt knecht worked at the Naval Ofice five days per
week. She perfornmed a variety of jobs, ranging fromsnow or ice
renmoval to carpentry work. (N T. 3/9/98 at 30, 33, 93-94).

5. Qutt knecht was paid 75¢ per hour for her services at
the Naval O fice, although it is disputed whether she was paid by
the Bureau of Prisons or Kintock. (Edward Hughes Decl. § 5;
Gutt knecht Decl.).

6. At the Naval O fice, GQuttknecht was supervised by Mark
Gal | agher (“Gall agher”) when at the carpentry shop, and two naval
enpl oyees known as M ke and Chuck who oversaw t he work-rel ease
participants. (N T. 3/9/98 at 32).

7. After reporting to the Naval Ofice’'s nmain building on
January 28, 1994, CQuttknecht was assigned to work in the
carpentry shop. At about 9:00 a.m, Quttknecht wal ked between
the main building and the carpentry shop across the road. (N T.
3/ 10/ 98 at 134-36).

8. In the mddle of the crosswal k, Guttknecht slipped,
fell and hit her head on the asphalt. (N T. 3/9/98 at 84, 88;

3/ 10/ 98 at 152).



Il. D scussion?

Quttknecht filed her claimagainst the United States under
the FTCA, 28 U.S.C. § 2671, et seq.? She alleges the
governnment’s negligence in failing to clear the crosswal k of
excessive ice caused her fall and subsequent injuries. The
governnment has noved for judgnent as a matter of |aw because
Quttknecht, a federal inmate at the tine of the accident, has no
cause of action under the FTCA

The governnent argues the Federal Prison Industries Act
(“FPIA”), 18 U.S.C. § 4126, precludes recovery under the FTCA
The governnent failed to raise this claimuntil the court
gquestioned the parties regarding the issue of workers’
conpensation during trial. The governnent never argued the |ack
of jurisdiction until the conclusion of GQuttknecht’s case in
chief, after a year of discovery and litigation. |In fact, the
governnent’s Answer maintained that Guttknecht’s “[c]ause of
action is subject to, and limted by, the Federal Tort C ains

Act.,” (Answer at 2).

! To the extent the “Discussion” portion of this decision
contains additional findings of fact and/or concl usions of |aw,
t hose determ nations are deened to be part of the *Findings of
Fact” and “Concl usions of Law' sections even if not expressly
st at ed.

2 The FTCA provides that the “United States shall be liable,
respecting the provisions of this title relating to tort clains,
in the sane manner and to the same extent as a private individual
under |ike circunstances, but shall not be liable for interest
prior to judgnment or for punitive damages.” 28 U.S.C. § 2674.
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Under the FPI A, the Federal Prison Industries is a
government corporation “adm nistered by a board of six directors,
appoi nted by the President to serve at the will of the President
wi t hout conpensation.” 18 U.S.C. § 4121. Al nonies acquired by
Federal Prison Industries are deposited into the federal Treasury
and can be withdrawn for |imted purposes; in particular, funds
can be withdrawn for “conpensation to innmates or their dependents
for injuries suffered in any industry.” 18 U S.C. § 4126.

According to FPI A regul ati ons pronul gated by the Attorney
Ceneral, benefits “nmay be awarded to fornmer federal inmates or
their dependents for physical inpairnment or death resultant from
injuries sustained while perform ng work assignnments in Federal
Prison Industries, Inc., in institutional work assignnents
i nvol ving the operation or mai ntenance of a federal correctional
facility, or in approved work assignnments for other federal
entities.” 28 CF.R 8 301.101. Judicial reviewis available
for denial of an inmate’s claimfor worker’s conpensation

benefits fromthe Federal Prison Industries Fund. See Thonpson

v. United States, 492 F.2d 1082, 1084 n.5 (5th Cr. 1974);

Johnstone v. United States, 980 F. Supp. 148, 155 (E. D. Pa.

1997).
Under 8§ 4126, it is immterial whether the inmate’s injury
occurred fromthe work activity itself or fromthe actions of a

fell ow enpl oyee while working. “[Whether the plaintiff’s



injuries were caused by the performance of work is irrelevant; as
long as the plaintiff’'s injuries occurred while the prisoner was

on the job 8 4126 is [the] exclusive renedy.” Love v. United

States, No. 90-7450, 1991 W 95291, at *2 (E.D. Pa. May 31,

1991); see Woten v. United States, 825 F.2d 1039, 1044 (6th Gr.

1987); Aston v. United States, 625 F.2d 1210, 1211 (5th Gr.

1980) .

“By providing Section 4126 as the exclusive renedy for
i nmat es who suffer work-related injuries, Congress has signal ed
its lack of consent to be sued under the FTCA for such injuries.”
Woten, 825 F.2d at 1045. Wen an inmate fails first to seek
wor ker’ s conpensation under the Federal Prison Industries Fund,
there is no subject matter jurisdiction to entertain an FTCA

claim See id.; United States v. Cole, 376 F.2d 848, 848 (5th

Cr. 1967); Luttrell v. United States, No. 93-5226, 1994 W

605746, at *2 (N.D. IIl. Nov. 3, 1994); Moore v. United States,

No. 85-1151, 1988 W. 70025, at *5 (N.D.N. Y. June 30, 1988);

Jewell v. United States, 274 F. Supp. 381, 382 (N.D. Ga. 1967).

There is no indication of any congressional
pur pose to nmake the conpensation statute in 18 U S.C. 8§

4126 non-exclusive. It was enacted in 1934, and
provided for injured federal prisoners the only chance
they had to recover damages of any kind. Its enactnent

was 12 years prior to the 1946 Federal Tort C ains Act.
There is nothing in the legislative history of this
|atter Act which pointed to any purpose to add tort
claimrecovery for federal prisoners after they had

al ready been protected by 18 U.S.C. § 4126.

United States v. Denko, 385 U.S. 149, 152 (1966). The FTCA
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permts suit only “in the same manner and to the sane extent as a
private individual under like circunstances.” 28 U.S.C. § 2674.
Pennsyl vania tort claimnts eligible to receive worker’s
conpensati on have no common |aw tort renedy; the FTCA does not
permt this suit.

Lack of subject matter jurisdiction is not cured by a
party’s waiver or failure to raise the issue in a tinely manner.

See Fed. R Cv. P. 12(h)(3); Anerican Fire & Casualty Co. v.

Finn, 341 U S. 6, 16-19 (1951); Spectacor Managenent G oup V.

Brown, 131 F.3d 120, 127 (3d Gr. 1997), cert. filed, No. 97-1530

(Mar. 16, 1998); Reich v. Local 30, IBT, 6 F.3d 978, 982 n. 5 (3d

Cr. 1993). *“Subject matter jurisdiction can never be created by

estoppel.” Rubin v. Buckman, 727 F.2d 71, 72 (3d Cr. 1984); see

| nsurance Corp. of Ireland v. Conpagni e des Bauxites de Quinee,

456 U.S. 694, 702 (1982). «uttknecht concedes § 4126 affects the
court’s jurisdiction and can be raised “at this tinme.” PItff.’s
Brief at 1.

GQuttknecht was a federal inmate when she was sel ected to
participate in the work-rel ease program at the Naval Ofice.
Guttknecht remained in secured custody at a hal f-way house until
rel eased on house arrest to live with her nother in Cctober,

1994; she was not rel eased fromfederal custody until February,
1995. As part of the federal work-rel ease program Guttknecht

performed services at the Naval Ofice and was paid 75¢ per hour
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for her work. (Edward Hughes Decl. T 5; Interagency Agreenent 8§
4(9)) .

The Federal Prison Industries Act covers “approved work
assignnents for other federal entities.” 28 CF.R § 301.101.
The Naval O fice participated in the work-rel ease program by
i nter-agency agreenent with the Federal Bureau of Prisons.
(I'nteragency Agreenent). All requirenents of 8§ 4126 were net and
Gutt knecht was obliged to proceed with adm nistrative renedi es
prior to seeking judicial review It is unfortunate that the
governnent’s failure to raise this issue earlier caused an
unnecessary year of pre-trial proceedings and a three-day non-
jury trial. The court cannot overlook a jurisdictional
deficiency nerely because the governnent was dilatory in raising
the issue, but it may be that the governnent is estopped from
rai sing a procedural bar to Guttknecht’s assertion of an
adm ni strative claim
I11. Conclusions of Law

1. Gutt knecht nust proceed with an adm nistrative claim
under the Prison Industries Act, 18 U S.C. 8§ 4126, and the
acconpanyi ng regulations, 28 CF.R 8§ 301.101, et seq., before
judicial review, this court |acks subject matter jurisdiction.

2. Guttknecht’s claimunder the FTCA will be di sm ssed
wi t hout prejudice for failure to exhaust administrative renedies.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JUDY GUTTKNECHT : CVIL ACTI ON
V. :
UNI TED STATES OF AMERI CA . NO 97-866
ORDER

AND NOW this 28th day of April, 1998, followi ng a non-jury
trial conducted between March 9 through 11, 1998 and cl osing
statenments and oral argunments on April 17, 1998, and in
accordance with the attached Menorandum it is hereby ORDERED
t hat :

1. The governnent’s notion under Federal Rule of G vil
Procedure Rule 52(c) for judgnent as a matter of law is DEN ED AS
MOOT.

2. Plaintiff’s action is DI SM SSED wi t hout prejudice for
| ack of jurisdiction for failure to exhaust adm nistrative
remedi es.

Norma L. Shapiro, J.



