IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

EDDI E C. WLSON, SR, : ClVIL ACTI ON
Plaintiff, :
V.

GEORGE WGEN, et al., :
Def endant s. : NO. 96- 0620

EDDIE C. WLSON, SR, : ClVIL ACTION
Plaintiff, :

V.

UNI TED STATES OF AMERI CA :
Def endant . : NO. 96-1241

VEMORANDUM AND ORDER

J. M KELLY, J. APRI L 24, 1998

Def endants in these consolidated actions have filed the
present Motion for Sumrary Judgnent on all renai ning counts in both
actions. WilePlaintiff, Eddie C. Wlson, Sr. (“WIlson”), has not
filed a response to this Mtion for Sunmary Judgnent, W/ son has
previously created an extensive recordinthis matter which will be

considered in opposition to the Mdtion for Summary Judgnent.

PROCEDURAL BACKGROUND

Wlson filed Wlson v. Wgen, et al., Gvil Action No.

96- 0620, in January 1996, alleging that Defendants George Wgen
("Wgen"), Ceorge Nye ("Nye"), Dr. E. Runkel ("Runkel"), Jesus
Vazquez ("Vazquez") and Dr. David Malinov ("Malinov"), had viol ated
his constitutional rights while he was a prisoner at the Federal

Correctional Institution at Schuylkill (“Schuylkill”). In August



1996, WIlson filed an anended conpl aint which added all egations
from events that took place in 1996. W /I son subsequently filed

Wlsonv. United States, Cvil Action No. 96-1421, in Cctober 1996,

alleging clains against the United States under the Federal Tort
Clainms Act (“FTCA").

Def endants in Wlson v. Wagen filed a Motion to D sm ss,

or inthe alternative, for Sunmary Judgnment. W/l son filed a Cross-
notion for Summary Judgnent. As a result of the Court’s
di sposition of those notions on March 31, 1997, the follow ng

causes of action remain in Wlson v. Wgen: 1) WIson's nedical

mal t reat nent cl ai ns agai nst Def endants Runkel and Malinov for their

interference wth WIlson's treatnment in not continuing his
Predni sone prescription and not providing the proper therapy and
work status followng WIlson's hip replacenent surgery. 2)

Wl son's nedical naltreatnent claim against Vazquez, and in one
instance, Nye, as to their interference with prescribed nedi cal

treatnment in not assigning Wlson to alower bunk and requiring him
towalk to a work assignnment while on nedically unassi gned st at us.

3) WIlson was also allowed to conduct discovery as to whether

Vazquez' denial of a | ower bunk and disciplinary action by Wgen,

Nye and Vazquez were the result of racial discrimnation.

The United States noved to disnmss in Wlson v. United

States based upon Wlson’s failure to exhaust admnistrative
remedi es under the FTCA. Wlson filed a Cross-notion for Summary
Judgnent. The Court’s disposition of these notions resultedinthe

foll owi ng negligence clains remaining in Wlson v. United States:
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1) failure to tinely transfer Wlson for hip surgery, 2) Wlson's
assignnent to a top bunk and 3) WIson's assignhnent to a second
fl oor roomwhich forced himto walk a great distance to work.

Wlson v. United States was transferred fromthe docket

of the Honorable C arence C. Newconer to ny docket and | ordered
t he cases consolidated on April 30, 1997. Discovery has proceeded
and was schedul ed to be conpleted on Cctober 6, 1997. On Qctober
7, 1997, the Court granted Defendants’ Mtion to Conpel and ordered
Wlson to respond to Defendants’ Interrogatories within twenty
days. Wen WIlson still did not respond to the Interrogatories,
the Court granted Defendants’ Motion for sancti ons on Novenber 24,
1997. As aresult, Wlsonis precluded from1l) presenting evidence
of white inmates receiving | ower bunks at Schuyl kill, 2) presenting
evi dence of discrimnation, other than individuals who were naned
in Wlson’s deposition of October 1, 1997, 3) presenting evidence
of retaliation in the disciplinary process, other than individuals
named in WIlson's deposition and 4) presenting evidence of the

conversation alleged in paragraph 43 of the Anended Conpl aint.

FACTUAL BACKGROUND

The factual background in this nmatter was set forth
extensively in the Court’s Menorandum & Order of March 31, 1997 in

Wlson v. Wgen and need only be briefly set forth here. W]Ison

was i ncarcerated at Schuyl kill in Novenber of 1994. At that tine,
W | son was di agnosed wi t h ast hna and aseptic necrosi s of both hips.

W I son had several nedications to control his asthma when he cane



to Schuyl kill, including Prednisone. Medical staff at Schuyl kil
prescri bed asthma nedi cations to WIlson, but not Prednisone.

Upon arrival at Schuylkill, WIlson was to be assigned to
a lower bunk. \Wen he arrived at the unit, no |ower bunk was
avai |l abl e. Vazquez asserts that he offered to nobve another
prisoner froma |l ower bunk but WIlson refused, preferring to not
rock the boat. WIlson testifies that Vazquez told him he woul d
have to wait until another bunk becane avail able, then other new
white inmates were assigned to | ower bunks while WIson continued
to wait. On this Mtion for Sunmary Judgnent, the Court nust
accept WIlson's version.*

In May 1995, WI son was exam ned by an ort hopedi ¢ surgeon
who recomended that both of WIlson's hips be replaced. In July
1995, WIlson was transferred to a nedical center for federa
prisoners in Springfield, I'llinois and he received hip repl acenent
surgery on both hips. He returned to Schuyl kill on March 27, 1996.
Followng his return to Schuylkill, WIson was on nedically
unassi gned work status from April 1 through June 30, 1996.

Despite his nedically unassi gned st atus, Vazquez ordered
Wl son to a work assignnment on April 22, 1996. Vazquez’ order was

confirmed by Nye. Upon reaching his work assignnment, WIson was

'The |l egal standards for the clainms in Wlson v. Wgen were
set forth in the Court’s March 31, 1997, Menorandum and Order in
that nmatter.




told to return to his block because of his nedically unassigned
status. Vazquez then ordered Wl son to report the next norning for
an adm ni strative work assignnent. W 1 son placed an unaut hori zed
three-way call through his famly to the office of the Regi onal
Counsel and received a thirty day suspension of his tel ephone
privileges. WIlsonclains that thethirty day tel ephone suspensi on
was disproportionately greater than punishnment white inmates
received for simlar offenses.

W son suffered repeated ast hma attacks. W/ son suffered
an asthma attack which lead to full respiratory arrest on July 2,
1996. As a result, he spent a week in the ICU at Pottsville
Hospital.

DI SCUSSI ON

A. Medi cal Mal treat ment

1. Runkel ’s Death

It is undisputed that Runkel died before WIson was
transferred back to Schuylkill in March 1996. Accordingly, Runkel
cannot be liable for any harns alleged by Wl son that took place
after March 1996.

2. Pr edni sone

In response to Defendants’ previous Mtion for Summary
Judgnent, W/Ison presented evidence that he had been prescribed
Predni sone before he was incarcerated at Schuylkill, but that
Mal i nov and Runkel refused to continue that prescription. Since

Wl son suffered a full respiratory arrest related to his asthna, he



presented a conpel | i ng argunent that Defendants interfered with his
prescri bed nedical treatnent know ng that it woul d cause hi mpai n.
Wl son bolstered this argunent with a letter from Judge Kline of
the District of Maryland, drafted to alert prison officials of the
need to allow Wlson to have his asthna nedication. Despite the
evi dence presented by WIson, Defendants chose not to address the
issue of interference with WIson's prescribed course of
nmedi cati on. Rat her, Defendants’ previous Mtion for Sunmary
Judgnent was sol el y based upon what they perceived as a difference
of opi nion between WIson and Defendants as to Wl son’s course of
treatnment. Consequently, the Court denied the Mdtion for Summary
Judgnent .

Mal i nov now states that the decision not to prescribe
Predni sone was based upon the potential side effects associated
with Prednisone. One such potential side effect is the
degenerati on of bones, a problemthat WIson already had when he
arrived at Schuylkill. In fact, WIlson states in his deposition
testinony that before he arrived at Schuylkill, his doctors had
advi sed himthat the degeneration of his hips was associated with
his use of Prednisone. Based upon the additional evidence now
presented to the Court, it can only be said that the decision not
to prescribe Prednisone was a cal cul ated nedical decision with
which WIlson does not agree. More clearly than in the typica
situation where aninmate al |l eges that additional nedical attention
shoul d have been provided to him Runkel and Malinov were forced

make a reasoned nedi cal deci sion to bal ance the di fference between
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the level of treatnent of WIlson's asthnma and the prevention of

further damage to his hips. See Norris v. Franme, 585 F.2d 1183,

1186 (3d Gir. 1978) ("Were the plaintiff has received sone care,
i nadequacy or inpropriety of the care that was given wll not
support an Ei ghth Amendnment claim" ). This is not a
constitutional violation and sunmary judgnent shall be granted to
Runkel and Malinov on this issue.

3. H p Ther apy

W | son contends that Malinov failed to provide required
t herapy on his hip upon his return to Schuylkill in March 1996. On
Cctober 16, 1996, W/Ison was seen by an orthopedi c surgeon who
di agnosed scar tissue and cal ciumbuild-up on Wlson's left hip.
Wl son now needs additional hip surgery. Review of Wlson's
nmedi cal records reveals no order for therapy upon his return to
Schuyl kill and WIson admts that Schuylkill did not have the
therapy facilities he believes he required. WIson's statenent
linking the lack of therapy to the need for additional surgery is
hearsay and therefore inadm ssible. Wl son has presented no
adm ssi bl e evidence of this doctor’s statenent. Since there is
nei t her evidence that therapy was ordered nor evi dence of a causal
connection between the | ack of therapy and the need for additional
surgery, Malinov’'s Mtion for Summary Judgnent shall be granted on
this issue.

4. Wrk Status

There is no evidence that WIson had any work status

ot her than nmedi cally unassigned fromApril 1, 1996 t hrough June 30,
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1996. There is also no evidence that Malinov participated in any
way in the decision to require Wlson to report to work on April
22, 1996. Accordingly, summary judgnent shall be granted to
Mal i nov on this issue.

B. Interference with Prescribed Treat ment

1. Lower Bunk Assi gnnent

There is sufficient evidence in the record that Vazquez
denied a | ower bunk assignnment to Wlson, in contravention of a
nmedi cal order. WI1Ison has presented no evidence that his hips were
injured or worsened by using the upper bunk. Wi | e Vazquez
actions, if believed, are not to be conmended, W/ son cannot prove
an Ei ghth Anendnent violation w thout sonme proof of aninjury as a

result of Vazquez' actions. See Monnouth County Correctiona

Institute Inmates v. Lanzaro, 834 F.2d 326, 347 (3d G r. 1987)
(nmedical nmaltreatnent injury requires unnecessary or wanton
infliction of pain or lifelong disability or handicap). It is
uncontradicted that WIson arrived at Schuylkill wth badly
degenerated hips and he testified at his deposition that he tried
to have his hip replacenent surgery before he was incarcerated.
Since WIson has presented no evidence of a constitutional injury
related to his upper bunk assignnent, summary judgnent shall be
granted to Vazquez on this issue.

2. April 22, 1996 Wir k Assi gnnent

W | son has presented no evidence of a constitutional
injury related to his being sent to work while on nedically

unassigned status on April 22, 1996. Wil e these actions by



Vazquez and Nye are uncontradicted on the record and not to be
comrended, summary judgnment nust be granted in their favor.

C. 8§ 1981 Allegations

In the Court’s Menorandum and Order of March 31, 1997,
Wlson was given the opportunity to develop evidence of
di sproportionate treatnent in the assignnent of | ower bunks and in
di sciplining prisoners. W]Ison has presented no such evidence to
the Court and is, in fact, barred frompresenting further evidence
on this issue by the Court’s Order of Novenber 24, 1997. As a
result, WIlson cannot sustain his 8§ 1981 cl ai mand summary j udgnent
shall be granted to Wgen, Nye and Vazquez on this issue.

D. FTCA d ai ns

The United States is subject to clainms under the FTCA
where a simlarly situated private party would be I|iable. 28
US C 8§ 2674. Accordingly, the Court |ooks to applicable state
law to determne the liability of the United States. Wile WI son
clains he was i njured by the negligence of the United States in his
nmedi cal treatnent, in essence, his clains are that the individuals
responsible for his treatnment conmtted mal practice.

To establish a claim of nedical nalpractice under
Pennsylvania law, a plaintiff nust prove 1) a duty owed to the
plaintiff by a physician, 2) a breach of that duty by the physician
3) that the breach of the duty was the proximte cause, or a
substantial factor in causing plaintiff’s harm and 4) damages
suffered by the plaintiff that were a direct result of the harm

Mtzelfelt v. Kanrin, 526 Pa. 54, 62, 584 A 2d 888, 891 (1990),
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citing Morena v. South Hills Health Sys., 501 Pa. 634, 462 A. 2d 680

(1983). “Aplaintiff is alsorequiredto present an expert w tness
who w || testify, to a reasonabl e degree of nedi cal certainty, that
t he acts of the physician deviated fromgood and accept abl e nedi cal
standards, and that such devi ati on was the proxi mate cause of the

harm” Mtzelfelt, 526 Pa. At 62, 584 A 2d at 892, citing Brannan

v. Lankenau Hosp., 490 Pa. 588, 417 A 2d 196 (1980). W/ son has

presented no expert nedical evidence in this matter. Therefore,

summary judgnent nust be granted in Wlson v. United States on all

cl ai ns.

CONCLUS| ON

Summary judgnment shall be granted in favor of Defendants
on all counts in these consolidated Conplaints. Any clains agai nst
Runkel after his death nmust obviously fail. Defendants have now
presented evidence, including WIlson’s deposition testinony, from
which the only inference that may be drawn is that Runkel and
Malinov made a reasoned nedical judgnment in not prescribing
Predni sone to Wlson. Also, there is no evidence that Malinov
failed to provide prescribed therapy to WIlson or in any way
participated in forcing Wlson to walk to work on April 22, 1996.
Further, WI son has presented no evi dence to support his claimthat
he was injured by an upper bunk assignnment or by being forced to
wal k to a work assi gnnent on April 22, 1996, as well as no evi dence
of disparate treatnent in the assignnment of bunks or punishnent.

Finally, Wlson has failed to produce expert testinony required to
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support his mal practice clains against the United States.
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