IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DOM NI C AVATO, ET AL. : CVIL ACTI ON
V.

GREEN TREE RUN CONDOM NI UM :
COVMUNI TY ASSOCI ATI ON, ET AL. : NO 97-2868

MEMORANDUM and ORDER

Norma L. Shapiro, J. April 22, 1998
Plaintiffs, nine residents at the G een Tree Run
Condom nium alleging violation of the Fair Housing Act (“FHA"),
42 U.S.C. § 3601, et seq., filed this action against the G een
Tree Run Condom ni um Community Associ ation (the “Association”),
Concept 91, Inc. ("“Concept 91") and Property Managenent G oup,
Ltd. (“PM3). The parties advised the court on Novenber 7, 1997
that they had settled the case; by Order entered Novenber 10,
1997, the court dism ssed plaintiffs action pursuant to Local
Rule of Civil Procedure 41.1. Plaintiffs have filed a petition
for attorney’ s fees and costs, to which defendants have objected.
For the reasons stated below, plaintiffs' petition for fees wll
be granted and their petition for costs denied.

BACKGROUND

Plaintiffs, all handi capped individuals residing in G een
Tree Run Section Two, alleged in their Conplaint that the
Associ ation, a non-profit nenbership corporation conprised of
condom ni um owners responsi bl e for maintenance of the parking

| ots and other common areas, had relocated handi capped parking



spaces to a renote parking area and refused to assign spaces
close to their units unless plaintiffs provided general nedical
rel eases for all of their medical records. Plaintiffs also
sought to conpel the Association to renovate the Tree House

cl ubhouse whi ch was not handi capped accessible. Plaintiffs

cl ai med Concept 91, the building manager until March, 1997, and
PM5 the building nmanager fromthen until the present, were
Iiable as the Association’s agents for the relocation of parking
spaces.

Plaintiffs sought the following relief: 1) a declaration
t hat defendants’ policies violated the FHA, 2) an injunction
preventing defendants from engaging in discrimnatory practices
in the future; 3) inplenentation of a parking plan assigning
plaintiffs their own handi capped parking spaces near their units;
4) renovation of the Tree House to elimnate structural
i npedi ments to handi capped access; and 5) conpensatory danmages
for enotional distress and property danage to plaintiffs’
aut onobi | es caused by nmlicious scratching or “keying” of the
pai nt .

Under the terns of the settlenent executed by the parties,
the Association and its agents agreed to assign the plaintiffs
“the cl osest avail abl e parking space to his or her unit” as a
reserved, handi capped space. (Agreenent § 3.A). Each reserved

par ki ng space is designated by the unit nunber painted on the
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bl acktop. The Association also agreed to accept a sinplified
medi cal certification formsigned by a nedical doctor, rather
than require a general release of nedical records or nedical
information. Certifications nust be renewed every two years.
The Association and its agents al so agreed to “investigate
and eval uate reasonabl e and cost-effective neasures and
accommodations to i nprove accessibility to the Tree House
facility by disabled nmenbers of the Association” within five
years. (ld. 8 3.D). The Association and its agents agreed to
“i npl ement and publish a procedure by which access to the Tree
House w Il be nmade available to the plaintiffs who, due to their

disabilities, cannot gain access through the front entrance. The

procedure will permt access to the Tree House through the
entrance to the exercise room” (ld. 8 3.E). In the future, al
Associ ation neetings will be held “at | ocations within the Tree

House or el sewhere which are accessible or may be nade accessi bl e
to the Plaintiffs.” (ld. 8 3.F). Plaintiffs achi eved success on
their claimfor assigned parking and achi eved partial success on

their claimfor renovation of the Tree House; they did not obtain
nmonet ary danages.

Dl SCUSS| ON

As an initial matter, the court’s Novenmber 10, 1997 O der of
di sm ssal under Local Rule 41.1 stated the dism ssal was “with

prej udi ce, pursuant to agreenent of counsel w thout costs.” |If
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plaintiffs objected to the termof dism ssal precluding recovery
of costs by either party, they were required to nove to nodify
the Order within ninety days after entry. See Local Rule Gv. P.
41.1(b). Plaintiffs did not do so, and are bound by the terns of
the Novenber Order. Plaintiffs’ petition for costs wll be
deni ed.
| . Prevailing Party

Plaintiffs seek to recover fees and costs under the FHA, 42
US C 8 3613(c)(2), which states that “the court, inits
discretion, may allow the prevailing party, other than the United
States, a reasonable attorney’s fee and costs.” “Prevailing
party” has the sanme neaning under the FHA as it does under 42

US C § 1988. See 42 U S.C. 8§ 3602(0); Oxford House-A v. Cty

of Univ. Gty, 87 F.3d 1022, 1024 (8th Gr. 1996); Perry v.

Keul i an, No. 96-1374, 1997 W. 459971, at *1 n.1 (E.D. Pa. July
25, 1997).

“Courts have broadly defined a ‘prevailing party’ for
purposes of triggering the application of a fee shifting

statute.” Public Interest Research G oup of N.J., Inc. v.

Wndall, 51 F.3d 1179, 1185 (3d Cir. 1995). *“The test ... to
determ ne prevailing party status is ‘whether plaintiff achieved
some of the benefit sought by the party bringing suit.’”

Metropolitan Pittsburgh Crusade for Voters v. City of Pittsburgh,

964 F.2d 244, 250 (3d Cir. 1992) (citation omtted); see Texas
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State Teachers Ass'n v. Garland Indep. Sch. Dist., 489 U S. 782,

791 (1989); Gty of Riverside v. Rivera, 477 U S. 561, 570 (1986)

(plurality); Ashley v. Atlantic Richfield Co., 794 F.2d 128, 134

(3d Gir. 1986).
“The termnation of a claimby an out-of-court settlenent
does not necessarily preclude the finding of a causal

relationship.” Cdark v. Township of Falls, 890 F.2d 625, 627 (3d

Cr. 1989) (citing Maher v. Gagne, 448 U.S. 122, 129 (1980)).

“I't is settled law, of course, that relief need not be
judicially decreed in order to justify a fee award
under 8§ 1988. A lawsuit sonetines produces voluntary
action by the defendant that affords the plaintiff al
or sone of the relief he sought through a judgnent--
e.g., a nonetary settlement or a change in conduct that
redresses the plaintiff’s grievances. Wen that
occurs, the plaintiff is deemed to have prevail ed
despite the absence of a formal judgnent in his favor.”

Hew tt v. Helnms, 482 U. S. 755, 760-61 (1987). The settl enent

must affec[t] the behavior of the defendant toward the

plaintiff.’”” Farrar v. Hobby, 506 U S. 103, 111 (1992) (quoting

Rhodes v. Stewart, 488 U. S. 1, 4 (1988) (per curium).

Even if a plaintiff has not obtained a court judgnent, the
plaintiff is entitled to attorney’s fees as a “prevailing party”
if: 1) plaintiff obtained sonme of the relief sought in the
Conplaint; and 2) the lawsuit was a “catalyst” for the relief

obt ai ned. See Baungartner v. Harrisburg Housing Auth., 21 F.3d

541, 545 (3d Cir. 1994); James v. SEPTA, No. 93-5538, 1997 W

698035, at *1 (E.D. Pa. Nov. 4, 1997). The causal |ink between



plaintiffs’ action and the relief obtained need not be “as direct
as when the case is conpletely adjudicated in the district court
itself or formally settled with the defendants in the context of

the civil rights proceeding.” Sullivan v. Pennsylvania Dept. of

Labor & Indus., 663 F.2d 443, 448 (3d Cr. 1981), cert. denied,

455 U. S. 1020 (1982).

Def endants contend the plaintiffs did not obtain a
declaration that they had violated the FHA or an injunction
preventing defendants fromviolating the FHA in the future. But
plaintiffs cannot be faulted for not obtained judicial relief
when such relief was precluded by defendants’ decision to settle
the case. Plaintiffs’ lack of “success” on their clains for
declaratory and injunctive relief does not discount their
ulti mate success on ot her clains.

Plaintiffs abandoned their clainms for conpensatory danmage
for enotional distress and property danage to their autonobiles
under the terns of the settlenent. The settlenent agreenent did
not include any provision for paynent of noney to the plaintiffs.
Def endants are correct that, on those two clains, plaintiffs did
not prevail.

A Assi gned Par ki ng

Def endants al so argue plaintiffs were not prevailing parties
on their clainms for assigned parking spaces because the

Associ ati on was devel opi ng a gl obal parking plan prior to
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initiation of plaintiffs’ lawsuit. Jane Lowenstein
(“Lowenstein”), a nenber of the Association’s Board of Directors
and chair of the parking commttee, testified that in January and
February, 1997, handi capped parking signs were posted on parking
spaces near condom nium owners’ units after they provided the
requi red nedi cal docunentation. Parking spaces were not reserved
for any particular unit, but for handi capped persons in general.

I n January and February, 1997, the parking commttee al so
conduct ed neetings concerning the handi capped parking probl em and
sent a parking survey to all residents of Section Two, where
plaintiffs reside. At the Board of Directors neeting on March
13, 1997, inplenenting a gl obal parking plan assigning a parking
space to each unit in the condom ni um conpl ex was di scussed.

The Board of Directors also discussed a |letter dated March
11, 1997 fromplaintiffs’ counsel, Jacqueline Vigilante, Esqg.
(“Migilante”), to the Association and Concept 91. Vigilante
i nformed those defendants that their refusal to accommopdate
plaintiffs with assi gned handi capped parking viol ated the FHA
No action was taken regardi ng the gl obal parking plan or the
Vigilante letter pending the outcone of the parking survey.
Plaintiffs filed their Conplaint on April 14, 1997.

Betty Rippel, a Section Two resident, offered credible
testinmony that the Association had been maeking “long, enpty

prom ses” of a global parking plan for years. The Association’s



Board of Directors reserved handi capped certain parking spaces
near individual units in January and February, 1997, before
Vigilante first contacted the Association, but the settlenent
neverthel ess affords plaintiffs sonething they wanted and di d not
previ ously have: handi capped spaces reserved for particul ar
units, not just handi capped persons in general. The Association
contends that it always intended the handi capped spaces to be
reserved for particular units, but, prior to suit, the

handi capped par ki ng spaces were not designated for the exclusive
use of the particular units owned by plaintiffs by signs or
otherwise. |In fact, the handi capped spaces were sonetines used
by ot hers, whether or not handi capped at that tine.

Def endants al so argue Vigilante only filed suit to recover
attorney’s fees. In view of the Association’s years of delay in
establishing a reserved handi capped parking plan, plaintiffs
reasonably believed the awsuit was necessary to achieve their
goals. Their beliefs were confirmed by the Board of Directors’
di scussion of Vigilante’s initial letter but failure to act at
the neeting in which it was discussed. Lowenstein testified the
Associ ati on accel erated the parking assi gnnent process as a
result of plaintiffs” filing suit.

Vigilante had a witten agreenment with her clients to bil
t hem $175 per hour for her services if she did not recover fees

fromdefendants. Vigilante' s clients initially instructed her
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not to settle the case unl ess defendants agreed to pay her fees.
Def endants’ allegation that Vigilante unethically placed her own
financial benefit ahead of her clients’ interests is unjustified
and totally unsupported by the facts of this case.

One of plaintiffs’ primary goals in engaging Vigilante to
file suit was to obtain handi capped parki ng spaces assi gned
specifically and exclusively to their units, and they obtained
that relief under the terns of the settlenent; plaintiffs were
clearly “prevailing parties” on this claim

Property nmanagenent conpani es are bound by the FHA. See

Stewart v. Furton, 774 F.2d 706, 707, 709 (6th Cr. 1985); Jeanty

v. MKey & Pogue, Inc., 496 F.2d 1119, 1120-21 (7th Cr. 1974).

The Association is bound by the settlenent to provide assigned
handi capped parking for plaintiffs as long as they continue to
qualify. As the Association’s agent, PMGis required to conply
wth the terns of the settlenent and ensure that the assigned
par ki ng spaces are used appropriately. However, Concept 91 has
not been the property manager since March, 1997. Because the
only parking relief plaintiffs obtained is prospective, Concept
91 has no power or obligation to performunder the settlenent
agreenent. Therefore, plaintiffs did not prevail against Concept
91 on their FHA parking claim

B. Tree House

Def endants contend plaintiffs did not prevail on their claim
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for an Order conpelling themto renovate the Tree House to
elimnate structural inpedinents to handi capped access.
Handi capped access i s unavail able through the front entrance.
Under the settlenment agreenent, the Association and its agent,
PM5 are obliged to inplenent a procedure to assure handi capped
access through the exercise roomat all tinmes. Al future
Associ ation neetings will be held in handi capped accessi bl e
| ocations in the Tree House or other accessible facilities.
Al so, the Association agreed to investigate and eval uate neasures
for renovating the Tree House to make it handi capped accessi bl e
wthin five years.

Def endants are correct that plaintiffs did not obtain all of
the relief they sought regarding the Tree House. Defendants did
not agree to renovate the Tree House, just to investigate the
possibility of doing so in the future. But the Association did
agree to inplenent a procedure so that handi capped resident
owners can at |east gain access to the main floor of the Tree
House and attend neetings of the condom nium owners, which they
had not al ways been able to do. Wile plaintiffs did not obtain
the entire relief they sought for the Tree House, they were stil
“prevailing parties” and are entitled to fees for Vigilante's
work on this claim Because plaintiffs’ relief is entirely
prospective and Concept 91 is no |onger the building manager,

plaintiffs did not prevail against Concept 91 on this claim
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O plaintiffs’ four main clains, they obtained conplete
relief on one (assigned parking), partial relief on one (Tree
House accessibility) and were unsuccessful on two (conpensatory
damage for enotional distress and property damage to their
autonobiles). Although plaintiffs’ “primary goal s” were the
assi gned parking and Tree House accessibility, their partial
success on the Tree House claimand conplete | ack of success on
the two damage clains affects the anount of fees that can be
recovered.

C. Reasonabl e Fees

“The nost useful starting point for determ ning the anount
of a reasonable fee is the nunber of hours reasonably expended on
the litigation multiplied by a reasonable hourly rate.” Hensley

v. Eckerhart, 461 U S. 424, 433 (1988). Plaintiffs nust “submt

evi dence supporting the hours worked and rates clained.” 1d. at
433.

“In a statutory fee case, the party opposing the fee award
then has the burden to challenge, by affidavit or brief with
sufficient specificity to give fee applicants notice, the

reasonabl eness of the requested fee.” Rode v. Dellarciprete, 892

F.2d 1177, 1183 (3d GCr. 1990). “[T]he district court retains a
great deal of discretion” to adjust the fee award once the

opposi ng party has objected. Bell v. United Princeton

Properties, Inc., 884 F.2d 713, 721 (3d Cir. 1989).
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Plaintiffs seek to recover $16,835.00 for 96.2 hours of work
performed by Vigilante up to the tinme of the Novenber, 1997
settlenent at a rate of $175 per hour.! Plaintiffs have
submtted a supplenental fee petition for 20.3 hours for
Vigilante’s work in attenpting to negotiate a fee settlenent, as
directed by the court, and in preparing the fee petition; the
anount sought in the supplenental petition is $3,552.50. A
“prevailing party” is entitled to recover fees incurred in
prosecuting a fee application in addition to the fees awarded for

the underlying litigation. See David v. Cty of Scranton, 633

F.2d 676, 677 (3d Gr. 1980); Bagby v. Beal, 606 F.2d 411, 416

(3d Gr. 1979).
Attorney’'s fees “should only be awarded to the extent that

the litigant was successful.” Wshington v. Phil adel phia County

&. of Conm Pleas, 89 F.3d 1031, 1042 (3d Gr. 1996). But

sinpl e mat hemati cal conparison of the total nunber of clains to
t he nunber of clainms upon which plaintiff prevailed is

i nappropriate. See Hensley, 461 U S. at 435 n.11. Attorney’s

fees need not be proportional to the damage anount. See

Cunni nghamv. City of MKeesport, 807 F.2d 49, 52-54 (3d Gr.

1986), cert. denied, 481 U S. 1049 (1987).

The hourly rate nmust be “in line with those prevailing in

P Plaintiffs originally sought $17,342.50 for this work, but
Vigilante admtted at the hearing held on April 16, 1998 that 2.9
hours contained in her fee petition were duplicative.
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the community for simlar services by |awers of reasonably

conparabl e skill, experience and reputation.” Blumv. Stenson,

465 U. S. 886, 896 n.11 (1984). “[T]he prevailing nmarket rate can
often be cal cul ated based on a firms normal billing rate
because, in nost cases, billing rates reflect market rates, and
they provide an efficient and fair short cut for determ ning the

market rate.” Q@ulfstreamIll Assoc., Inc. v. @l fstream

Aerospace Corp., 995 F. 2d 414, 422 (3d Cr. 1993).

Vigilante, admtted to the Pennsylvania bar in 1988,
specializes in civil rights, disability and enpl oynent
di scrimnation. Her customary fee is $175 per hour. Vigilante
exhi bited experience and know edge in conducting this litigation.
The rate of $175 per hour is reasonable for one of her experience
in the Phil adel phia comunity and wll not be reduced.

Def endants object to the total nunber of hours that
Vigilante spent communicating with her nine clients. According
to defendants, Vigilante should have selected one client to serve

as the “contact,” to comunicate with Vigilante and share her
information with the other eight clients. Vigilante testified at
the fee hearing that she did not want to obstruct her clients’
access by establishing a rigid structure inhibiting her ability
to speak with themregardi ng questions or concerns they had. The

court does not find Vigilante' s tine spent conmunicating with

t hese clients unreasonabl e.
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Def endants al so object to the nunber of hours billed because
of plaintiffs’ limted success (on only one and one-half of four
main clains). Vigilante argues plaintiffs were nost interested
i n obtaining the assigned parking, so they achi eved their nost
inportant goal. While plaintiffs may have been successful on the
nmost inportant claim they did not prevail at all on half the
clains raised in the Conplaint. Plaintiffs cannot recover fees
for the total anount of hours expended on unsuccessful clains,
even though sone of that tinme was inextricably intertwined with

the tinme spent on prevailing clainms. See Washington, 89 F.3d at

1042.

The fee awarded is not nerely the product of reasonable
hours tinmes a reasonable rate. “There remain other
considerations that may lead the district court to adjust the fee

upward or downward, including the inportant factor of the

‘results obtained.’”” Hensley, 461 U S. at 434. Because of
plaintiffs’ limted success, Vigilante’s fees will be reduced by

33% That anount fairly accounts for the inportance of the two
clains in which plaintiffs achieved success and plaintiffs’ |ack
of success on their remaining clains. The court wll award
plaintiffs attorney’s fees in the anmount of $13,591. 67.

An appropriate Order foll ows.

- 14-



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DOM NI C AVATO, ET AL. : CVIL ACTI ON
V.

GREEN TREE RUN CONDOM NI UM :
COVMUNI TY ASSOCI ATI ON, ET AL. : NO 97-2868

ORDER

AND NOW this 22d day of April, 1998, upon consideration of
plaintiffs petition for reasonable attorney’ s fees and costs,
def endants’ response thereto, and in accordance with the attached
Menmorandum it is hereby ORDERED t hat:

1. Plaintiffs’ petition for costs is DEN ED

2. Plaintiffs petition for reasonable attorney’'s fees is
GRANTED as to defendants Green Tree Run Condom ni um Associ ati on
and Property Managenent G oup, Ltd. and DEN ED as to defendant
Concept 91.

3. Fees are awarded to plaintiffs’ counsel Jacqueline
Vigilante, Esqg., in the follow ng anount:

116.5 hours (96.2 hours + 20.3 hours) x $175/hour - 33% = $13,591. 67

Norma L. Shapiro, J.



