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MEMORANDUM

Presently before the Court are defendants’ Motion for
Summary Judgment and plaintiffs’ response thereto. For the
reasons that follow, said Motion will be granted in part and
denied in part.
| . Backgr ound

This case arises fromthe School District’s
controversial decision in early 1997 to designate O ney High
School as a Keystone School pursuant to the request of A ney’s
princi pal, Renee Yanpol sky. This designation required the
reconstitution of Aney, in particular the involuntary transfer
of seventy-five percent of A ney's teaching faculty out of the
school in an effort to revitalize A ney. By all accounts the
at nrosphere at A ney during this tinme was enotionally and
politically charged, rife with anger, distrust, and suspi cion,
and the marches and wal k-outs, by both faculty and students, drew
national nedia attention.

Plaintiffs in this case are the follow ng: the

Phi | adel phi a Federation of Teachers, Local 3 (“PFT"); G ace



Wi tehair, a mathematics teacher at O ney; M chael Gallagher, an
English teacher at O ney; and Jo Ann Adans, a social sciences
teacher at A ney. The defendants are the Phil adel phia Schoo
District; David Hornbeck, the Superintendent of the School
District; and Renee Yanpol sky, the principal of d ney.

During this period of controversy and turnoil, Ms.
Yanpol sky, apparently due to incidents of vandalismand theft,
conferred with the School District’s Chief of Staff, Germaine
| ngram about the possibility of instituting a search of any
boxes being renoved from school prem ses by faculty nenbers. M.
Yanpol sky received perm ssion to conduct such searches and
i npl emrented the searches as of May, 1997. The exact contours of
t hese searches are in dispute. At her deposition, M. Yanpolsky
testified that she instructed School District Police Oficer
| sabel o “1zzie” Padron that “if people were |leaving with cartons
or equi pnent, he was to ask themif the material was their
personal belonging, and if it was a carton, he was to ask if he
could see what was in the carton.” (Pl.’s Resp. at Exh. B, p.
87.) She further testified that if a person refused to give
perm ssion to the officer to conduct the search, then the officer
was “not to make an issue of it” and “just let the person go.”
(Pl."s Resp. at Exh. B, p. 88.) There exists no witten
menorialization of this decision nor of the paraneters of the
searches that were to be conduct ed.

Al t hough the exact manner in which the searches were

carried out is in dispute, it appears clear that various
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teachers, including the nanmed plaintiffs, were stopped and that
some were subjected to searches of boxes, briefcases, and even
the trunks of their cars. The constitutionality of these
searches is at issue in this case.

Plaintiff Jo Ann Adans was stopped twice in My of
1997. On the first occasion, as Ms. Adans was wheeling a cart
with four boxes to a friend's car in the parking lot, Oficer
Padron approached her and stated that he had to check her boxes
because he was under orders. (See Pl.’s Resp. at Exh. |, p. 38.)
Al t hough “put out,” Ms. Adans permitted himto do so, but Oficer
Padron was cal |l ed away before | ooking in any of the boxes. ( See
id. at pp. 38-39.) On the second occasion, Ms. Adans, with the
hel p of her students, was wheeling out nore boxes, when she saw a
group of non-teaching assistants (“NTAs”) posted at the rear
basenent door and spontaneously told themto go ahead and check
her boxes, apparently in a preenptive effort to avoid an
enbarrassing stop. (See id. at pp. 50-53.) Her boxes were
searched, but then Ms. Adanms was told that she could not |eave
t he school without a note fromthe principal. (See id. at pp.
52-53.) M. Adans tel ephoned Ms. Yanpol sky and informed her of
the situation. (See id. at p. 57.) Wen she returned, she was
told that she could nove the boxes as they had been checked.
(See id. at p. 59.)

O her teachers, whose interests are apparently
represented by PFT, although they are not naned plaintiffs, such

as Edward Stein and Mchelle Lovejoy, also claimto have been
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stopped by either School District Police or NTAs. Apparently
t hese ongoi ng searches only further heightened the hostility and
di strust already brewi ng anong the faculty, and the situation
came to a head on June 11, 1997. On that day, plaintiff M chae
Gal | agher was stopped by O ficer Padron when he and ot her
teachers were | eaving the school for the parking lot with severa
cl osed boxes. (See Pl.’'s Resp. at Exh. K p. 80-81.) One of the
faculty, Anthony Col al ongo, challenged Oficer Padron and all the
teachers present refused himperm ssion to | ook through the
boxes. (See id. at pp. 81-82.) O ficer Padron called for
anot her officer, Tom Snyth, and nention of a search warrant was
made. (See Pl.’s Resp. at Exh. G pp. 59-60.) A schoo
adm ni strator was called in, and eventually, after receiving
advice fromthe union’s | awer via tel ephone, M. Gallagher |eft
W t hout having submtted to a search. (See id. at pp. 63-64.)
Meanwhi | e, School District Police Lieutenant Anthony
Cananuci o was called to school during this time, and having been
informed that a teacher was attenpting to | eave the schoo
W thout permtting a search of nunerous cl osed boxes, Lieutenant
Cananuci o ordered that the driveways of the school be bl ocked and
that all persons |eaving the school be required to submt to a
search before leaving. (See Pl.’s Resp. at Exh. J, pp. 23-25.)
Plaintiff G ace Witehair, unaware that the school driveways had
been bl ocked, left the school during a break to run an errand.
(See Pl.’s Resp. at Exh. H, pp. 29-30.) Wen she neared the

exit, she found her way bl ocked by a police vehicle occupied by
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O ficer Padron. (See id. at pp. 30-32.) Oficer Padron directed
another officer to search Ms. Wiitehair’'s car, and apparently
because she felt that the police vehicle would not be noved

unl ess she permtted the search, Ms. Witehair permtted the
search. (See id. at pp. 33-36.) Around that tine Lieutenant
Cananuci o conferred with Chief of Staff M. Ingram and

i medi ately thereafter called off the bl ockade. (See Pl.’s Resp
at Exh. J, pp. 25-26.) The follow ng day, on June 12, 1997, the
Superintendent issued a |letter of apology to the faculty of

a ney.

Plaintiffs bring various clains under 42 U S.C. § 1983,
averring that defendants acted under color of state law to
deprive them of certain constitutionally protected rights.
Specifically, plaintiffs bring clains alleging unlaw ul
detention, unlawful search, injury to reputation, invasion of
privacy, and infringenment of First Amendnent rights. Plaintiffs
also bring state law clains of false inprisonnment, defamation and
false light, and invasion of privacy. Defendants now nove this
Court for summary judgnent on all of plaintiffs clains.

1. Summary Judgnent Standard

A review ng court may enter summary judgnent where
there are no genuine issues as to any material fact and one party
is entitled to judgnent as a matter of law. \Wite v.

West i nghouse Elec. Co., 862 F.2d 56, 59 (3d Cr. 1988). The

evi dence presented nust be viewed in the |light nost favorable to

t he non-noving party. [d. "The inquiry is whether the evidence
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presents a sufficient disagreenent to require subm ssion to the

jury or whether it is so one sided that one party nust, as a

matter of law, prevail over the other."”™ Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 249 (1986). In deciding the notion

for summary judgnent, it is not the function of the Court to
deci de di sputed questions of fact, but only to determ ne whet her
genui ne issues of fact exist. 1d. at 248-49.

The noving party has the initial burden of identifying
evi dence which it believes shows an absence of a genuine issue of

material fact. Celotex Corp. v. Catrett, 477 U. S. 317, 324

(1986); Childers v. Joseph, 842 F.2d 689, 694 (3d Cir. 1988).

The noving party's burden may be di scharged by denonstrating that
there is an absence of evidence to support the nonnoving party's
case. Celotex, 477 U.S. at 325. Once the noving party satisfies
its burden, the burden shifts to the nonnoving party, who nust go
beyond its pleadi ngs and designate specific facts, by use of
affidavits, depositions, adm ssions, or answers to
interrogatories, showng that there is a genuine issue for trial
Id. at 324. Moreover, when the nonnoving party bears the burden
of proof, it nust "make a show ng sufficient to establish the

exi stence of [every] elenent essential to that party's case.”

Equi mark Commercial Fin. Co. v. C I.T. Fin. Servs. Corp., 812

F.2d 141, 144 (3d Gir. 1987) (quoting Celotex, 477 U S. at 322).
Summary judgnent nust be granted "against a party who fails to
make a showi ng sufficient to establish the existence of an

el enment essential to that party's case, and on which that party
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wi |l bear the burden of proof at trial." Wite, 862 F.2d at 59

(quoting Celotex, 477 U.S. at 322).
L1, Di scussi on

A Liability of Superintendent David Hor nbeck

Def endants nove for summary judgnent in their favor as
to plaintiffs’ clains agai nst Superintendent Hornbeck. Pursuant
to this Court’s Order of Decenber 7, 1997, the clains remaining
agai nst the Superintendent are plaintiffs’ 8 1983 cl ai ns.

Def endants argue that the Superintendent cannot be held |iable

under 8 1983 on a theory of respondeat superior and that no

evi dence exi sts showi ng that he played any part in or had any
know edge of the conpl ai ned-of conduct until after the fact. 1In
response, plaintiffs assert that their theory of liability is not

respondeat superior, and that the Superintendent can be held

liable for his own actions and for his “deliberate indifference”
in light of the turnoil-ridden atnosphere of O ney during My and
June of 1997. In particular, defendants argue that in |ight of
t he Superintendent’s know edge of the volatile situation at
A ney, his acknow edgnent that M. Yanpol sky was a rul e-breaker
and the fact that his “alter ego,” the Chief of Staff, authorized
the searches, a jury could find that M. Hornbeck was
deliberately indifferent to the risk that the constitutiona
rights of faculty nenbers would be viol at ed.

The Suprene Court articulated the “deliberate
indifference” standard of fault in the context of clains against

muni ci palities for inadequate training. See Gty of Canton v.
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Harris, 489 U S. 378, 387-88 (1989). In Canton, the Court held
that "the inadequacy of police training nay serve as the basis
for 8 1983 liability . . . where the failure to train anmounts to
deliberate indifference to the rights of persons with whomthe
police conme into contact.” 1d. at 388. The Court found that
only where a nmunicipality's failure to train anounts to
“del i berate indifference” can such a failure be properly
considered as a “policy or custoni that is actionable under 8§
1983. 1d. at 389. More recently, the Court had occasion to
address this sane standard in the context of a claimagainst a
muni cipality for a single instance of inadequate screening. See

Board of the County Conmi ssioners v. Brown, 137 L. Ed. 2d 626,

641 (1997). The Court reiterated its holding in Canton, stating
t hat nuni ci pal deci si onmakers’ “continued adherence to an
approach that they know or should know has failed to prevent
tortious conduct by enployees may establish the conscious

di sregard for the consequences of their action--the ‘deliberate
indifference --necessary to trigger nunicipality liability.” 137
L. BEd. 2d at 641. The Court enphasized that “[a] show ng of
sinple or even hei ghtened negligence will not suffice,” id.,
noting instead that deliberate indifference is a “stringent
standard of fault, requiring proof that a nunicipal actor

di sregarded a known or obvi ous consequence of his action,” id. at
643. In Brown the Court further cautioned that where a facially
valid nmunicipality action, such as hiring or screening a police

applicant, is alleged to have caused constitutional violations,
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“a finding of culpability sinply cannot depend on the nere
probability that any officer inadequately screened will inflict
any constitutional injury.” 1d. at 644. Instead, “it mnust
defend on a finding that this officer was highly likely to
inflict the particular injury suffered by the plaintiff.” [d.
O, in other words, the pivotal issue is whether the officer’s
background nade the constitutional violation “a plainly obvious
consequence of the hiring decision.” 1d.

In Stoneking v. Bradford Area School District, 882 F.2d

720, 724-35 (3d Cir. 1989), the Third Crcuit applied the
“del i berate indifference” standard to individual supervisors who
were alleged to have established and mai ntained a policy or
customthat permtted sexual abuse of students by teachers. In

San Filippo v. Bongiovanni, 30 F.d. 424, 445-46 (3d Cr. 1994),

the Court applied the sanme standard in a case where a di sm ssed
prof essor sued a state university and board nenbers, claimng
that the board was deliberately indifferent to the fact that
charges had been brought against himin retaliation for protected
activity. Thus this Court finds the “deliberate indifference”
standard to be applicable in the instant case, although the case
does not involve allegations of inadequate training or screening,
per_se.

In applying this standard to the Superintendent for
summary judgnent purposes, however, the Court finds that the
plaintiffs have failed to create a genuine issue of material fact

as to the Superintendent’s liability. Plaintiffs attenpt to draw
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the inference that the Superintendent was deliberately
indifferent to the risk that A ney teachers’ constitutional
rights would be violated based on the bare facts that he knew of
the volatile situation at O ney, his acknow edgnent that M.
Yanpol sky was a rul e-breaker, and the fact that his deputy had
aut hori zed the searches. However, plaintiffs have not offered
any evidence even tending to show that the Superintendent
actually knew of the decision to inplenent searches at A ney. On
the other hand, the defendants have pointed to anple evidence
denmonstrating that the Superintendent had no know edge t hat
searches had been instituted at A ney. Al the deposition
testinony universally supports this contention. Plaintiffs have
failed to rebut this overwhel m ng evidence wi th anything but
concl usory statements and questionabl e assunptions. ' Such
conclusions fall far short of the showing that plaintiffs nust

maeke and in essence rely on a theory of respondeat superior

liability. As such, the Court concludes that summary judgnent
nmust be granted in favor of the Superintendent.

B. Liability of Principal Renee Yanpol sky

YInall their argunents, the plaintiffs attenpt to equate
the School District’s Chief of Staff, Germaine Ingram wth the
Superintendent, going so far as to identify her as the “alter
ego” of the Superintendent. The Court, however, is aware of no
law, and the plaintiffs have not pointed the Court to any |aw,
that woul d render the Superintendent |iable for the actions of
his Chief of Staff absent evidence of his direct cul pability.
Certainly he cannot be held vicariously liable for her acts under
§ 1983. It appears to this Court that, having failed to join M.
| ngram as a defendant, plaintiffs are now attenpting to hold the
Superintendent liable for Ms. Ingramis acts under sone alter ego
t heory which is devoid of both | egal and factual basis.
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Def endants al so nove for summary judgnent as to
plaintiffs’ 8§ 1983 and state |aw cl ai ns agai nst Ms. Yanpol sky.
1. § 1983 d ains

Plaintiffs claimthat M. Yanpol sky’s decision to
institute a search of faculty nenbers | eaving the school with
cartons--w thout obtaining a search warrant--viol ated the
plaintiffs’ constitutional rights because no probabl e cause
existed to justify such a search. Plaintiffs also claimthat M.
Yanpol sky’ s deliberate indifference led to the bl ockade of the
school exits and the further violation of plaintiffs’
constitutional rights.

It is uncontested by defendants that M. Yanpol sky
aut hori zed the inplenentation of the searches, although the scope
of her instructions and her know edge of how the searches were
actually conducted is contested. The defendants neverthel ess
argue that the decision to inplenent searches w thout first
obtai ning a search warrant passes constitutional nuster under the
“reasonabl eness” standard for workplace searches set forth in

O Connor _v. Otega, 480 U S. 709 (1987) (plurality opinion).

Def endants al so argue vehenently that the decision to block the
exits of the school was made unilaterally by School District
Police Oficers and that Ms. Yanpol sky had no know edge until
after the fact and can therefore bear no liability for the
consequences of that decision.

a. Constitutionality of the Searches

The defendants argue that in |light of the evidence of
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record, the Court should find that as a matter of |law, the
searches i nplenented were not violative of the Fourth Anendnent.
As an initial matter, the Court notes that if the searches had
been inplenmented on a truly voluntary basis, with the officers
requesting permssion to search in a manner that conveyed that
the teacher had the right to refuse, then no Fourth Anendnent

rights would be inplicated. See Florida v. Bostick, 501 U.S.

429, 434-35 (1991) (“We have stated that even when officers have
no basis for suspecting a particular individual, they nmay
general ly ask questions of that individual, ask to exam ne the
individual's identification, and request consent to search his or
her |uggage--as |long as the police do not convey a nessage that
conpliance with their requests is required.”)(citations omtted).
However, as the voluntariness of the searches as inplenmented is
hotly di sputed, the Court undertakes a Fourth Anendnent anal ysis.
Under wel | -established Suprene Court precedent, Fourth
Amendnment rights are inplicated where official conduct infringes
upon “an expectation of privacy that society is prepared to
consi der reasonable.” O Connor, 480 U. S. at 715; see also

Vernonia School District 47 v. Acton, 515 U. S. 646, 654 (1995)

(“The first factor to be considered is the nature of the privacy
i nterest upon which the search here at issue intrudes. The
Fourth Amendnent does not protect all subjective expectations of
privacy, but only those that society recognizes as
‘legitimate.”"). Thus, w thout a reasonabl e expectation of

privacy in the object or area searched, a plaintiff has no basis
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for a conplaint that his Fourth Amendnent rights were viol ated.
The Court has explicitly rejected the contention that public
enpl oyees can never have a reasonabl e expectation of privacy in
their workplace. O Connor, 480 U.S. at 717. Instead, “[g]iven
the great variety of work environnents in the public sector, the
guesti on of whether an enpl oyee has a reasonabl e expectation of
privacy nust be addressed on a case-by-case basis.” 1d. at 718.
In O Connor, the Court in particular stated that expectations of
privacy could be reduced by the presence of actual office
practices and procedures, or by legitimte regulation, and that
such expectations nust be assessed in the context of the

enpl oynent relation. [d. at 717. |In light of these factors, the
Court concludes that there is evidence fromwhich a jury could
determne that the plaintiffs in the instant case had a
reasonabl e expectation of privacy in the boxes that they were
renmoving fromd ney as they prepared to permanently transfer to
anot her school .

Once a public enployee’s constitutionally protected
privacy interest conmes into play, the court nust next determ ne
t he appropriate standard of reasonabl eness applicable to the
search. 1d. at 719. Such a determ nation requires a bal anci ng
of the nature and quality of the intrusion on the plaintiff’s
privacy interests against the inportance of the governnental

interests alleged to justify the intrusion. ld.; see also Acton,

515 U. S. at 658-661 (considering first the character of the

i ntrusion conpl ained of, then the nature and i medi acy of the
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governnental concern at issue). Except in certain carefully
defined cl asses of cases, searches conducted w thout consent or a
valid search warrant are deened unreasonable. O Connor, 480 U.S.
at 720. The Court has recogni zed exceptions to this rule,
however, when “speci al needs, beyond the nornmal need for |aw
enforcenent, make the warrant and probabl e-cause requirenent

i npracticable.” Skinner v. Railway Labor Executives’ Assn., 489

U S 602, 617 (1989) (quoting New Jersey v. T.L.O , 469 U S. 325,

351 (1985) (Blackmun, J., concurring)). For instance, in New
Jersey v. T.L.O, 469 U S. at 341, the Court ruled that a search

of a student's property by school officials did not require a
warrant or probabl e cause, but instead nust be neasured against a
“reasonabl eness under all the circunstances” standard. Likew se,
in Q Connor, the Court held that in the public enpl oynent
context, if an enployer intrudes upon an enpl oyee’'s
constitutionally protected privacy interest for

“noni nvestigatory, work-rel ated purposes, as well as for

i nvestigations of work-related m sconduct,” the proper standard
to judge such intrusions is not probable cause but rather
“reasonabl eness under all the circunstances.” 480 U. S. at 725-
26. The Court reasoned that such a standard of reasonabl eness
struck an appropri ate bal ance between the conpeting privacy and
governmental interests in that it neither burdened the efforts of
governnent enployers in ensuring the proper operation of the
wor kpl ace, nor authorized arbitrary intrusions upon the privacy

of public enployees. 1d. at 725. Under this standard, both the
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i nception and the scope of the intrusion nust be reasonable in
that (1) the intrusion nust have been justified at its inception
and (2) the search as actually conducted nust have been
reasonably related in scope to the circunstances which justified
the intrusion in the first place. 1d. at 726. The Court
specifically chose not to address whether *individualized
suspi ci on” of enployee m sconduct is an essential elenent of the
st andard of reasonabl eness, id. at 726, and |i kew se chose not to
deli neate the appropriate standard applicabl e when an enpl oyee is
i nvestigated for crimnal m sconduct or breaches of other
nonwor k-rel ated statutory or regulatory standards, id. at 729*.
In the instant Motion, the parties expend nmuch of their
energy arguing over what standard should apply in this case, and
in particular, whether the searches instituted in this case can
be characterized as work-related. Plaintiffs contend that the
searches were notivated by suspicion of crimnal conduct, that
is, theft, and that therefore there nust have been probabl e cause
and a search warrant before a teacher could be subjected to a
search unl ess exigent circunstances existed. Plaintiffs also
point to the fact that |aw enforcenent officers, that is, School
District Police Oficers, conducted the searches, as further
evidencing a crimnal investigation as opposed to investigation
of workplace m sconduct. Defendants disagree, claimng that the
searches were inplenented for the work-rel ated purpose of
conducting an investigation of work-related m sconduct, that is,

to prevent |oss of school property.
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The Court determnes that at this juncture the record
is not fully devel oped enough as to the notivating purpose of the
searches for a determ nation of what standard should apply. See
O Connor, 480 U.S. at 726-27 (finding that both the district and
appel l ate courts erred in granting sunmary judgnment when the
record was i nadequate and the parties were in dispute over the
actual justification for the search). The record before this
Court also contains differing characterizations of the search and
in particular contains no nention of whether the searches woul d
have led to crimnal charges. Furthernore, the Court is
satisfied that the plaintiffs have created a genui ne issue of
material fact as to the reasonabl eness of the searches
i npl emented. Even if the Court were to apply the | ower standard
of “reasonabl eness under all the circunstances,” there exists
evi dence fromwhich a jury could find that the decision to search
was not justified at its inception and that the search as
actual ly conducted was not reasonably related in scope to the
ci rcunst ances which justified the intrusion in the first place.
Accordingly, the Court concludes that plaintiffs have created a
triable issue with respect to the constitutionality of the

searches in question.?

> The Court thus reserves its ruling as to the proper
standard applicable to the searches in question. 1In lieu of
hol ding an evidentiary hearing prior to trial, the Court wll
consol idate such a hearing with trial and expect the parties to
present evidence at trial as to the justification for the search
The Court will issue its ruling on the applicable standard at the
end of all evidence, and charge the jury appropriately.
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b. Decision to Bl ock School Exits

Def endants al so argue that Ms. Yanpol sky cannot be held
individually Iiable for alleged constitutional violations
stemm ng fromthe decision to block the school exits on June 11,
1997 because she had no know edge of and no part in that
decision. Plaintiffs, on the other hand, contend that M.

Yanpol sky is responsi ble for the reasonabl e and obvi ous
consequences of her decision to inplenent the searches under the
theory of “deliberate indifference.” According to plaintiffs,

Ms. Yanpol sky can be held responsible for the constitutional
violations stemm ng fromthe bl ocking of the school exits because
she decided to inplenent the searches and because an inference
can be drawn fromthe evidence of record that she knew that the
original paraneters of the search protocol were being exceeded.
In other words, plaintiffs claimthat M. Yanpol sky can be found
i abl e because she was deliberately indifferent to the reasonable
and foreseeabl e consequences of her actions and because the

bl ocking of the exits was a reasonabl e and foreseeabl e
consequence of her decision to inplenent a search and her failure
to clarify the search protocol to her officers.

As noted previously, the Third Crcuit has permtted
use of the “deliberate indifference” theory of liability both as
to individual supervisors as well as in non-training or screening

cont exts. See Stoneking, 882 F.2d at 724-35; San Filippo, 30

F.d. at 445-46. In view of the above cases and the evi dence of

record, the Court concludes that plaintiffs have created a
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triable issue with respect to Ms. Yanpolsky’'s liability under a
theory of “deliberate indifference.” |In particular, the Court
notes the deposition testinony of plaintiff Jo Ann Adans. M.
Adans tel ephoned Ms. Yanpol sky on an occasion in May of 1997 when
she had been stopped while attenpting to carry numerous boxes out
of the school and told that she needed a note fromthe principal
(See Pl.’s Resp. at Exh. |, p. 56-59.) Wen she told M.

Yanpol sky the situation, M. Yanpol sky’'s response, after initial
silence, was “I don’t renenber telling anybody to do that but

"1l check with lzzy [Padron].” (Pl.’s Resp. at Exh. |, p. 57.)
Ms. Adans was then kept waiting on the line for ten mnutes. The
Court finds that an inference can be drawn fromthis evidence
that Ms. Yanpol sky di scovered that the paraneters of her initial
search protocol had been exceeded and failed to take corrective
action to ensure that the search protocol would not be exceeded
again. It was not until June 11, 1997 that the bl ockade was
ordered, and a jury could infer that M. Yanpolsky's failure to

t ake any action during that time--after |earning that searches
wer e being conducted in a manner that she did not recall having
ordered--amounted to deliberate indifference. As the Court finds
that such a determination is for the jury, defendants’ Mtion is
denied as to plaintiffs’ 8§ 1983 clains agai nst Ms. Yanpol sky.

2. Qualified I nmunity

Def endants al so claimthat Ms. Yanpol sky shoul d be
entitled to qualified imunity with respect to plaintiffs’ § 1983
claims based on Harlow v. Fitzgerald, 457 U. S. 800 (1982). Under
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Harl ow, Ms. Yanpol sky nmust show that her conduct did not “violate
clearly established statutory or constitutional rights of which a
reasonabl e person woul d have known.” |d. at 818. Reasonabl eness
under Harlow is neasured by an objective standard; argunents that
a defendant desired to handl e or subjectively believed that she

had handl ed the incident properly are irrelevant. Stoneking v.

Bradf ord Area School District, 882 F.2d 720, 726 (3d G r. 1989).

A defendant is entitled to qualified inmunity if a reasonable
official in the defendant’s position at the relevant tine could
have believed, in light of clearly established | aw, that her
conduct conported wth established | egal standards. |1d.

The Court finds that sumrary judgnent cannot be granted
in view of the factual disputes present in the case and in view
of this Court’s determ nation that the constitutionality of the
searches nust go to the jury. Furthernore, M. Yanpol sky cannot
wi th any degree of credibility claimthat the Fourth Armendnment’s
prohi biti on agai nst unreasonabl e searches is not clearly
established aw. Thus, whether, in light of this clearly
established [ aw, her conduct, that is, her decision to inplenent
searches, conported with established | egal standards, is an issue
for the jury.

3. State Law C ai ns

Pursuant to the doctrine of supplenental jurisdiction
plaintiffs also brings state law tort clains of false
i nprisonnent, defamation and false light, and invasion of privacy

agai nst Ms. Yanpol sky. Defendants nove for summary judgnment as
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to these clainms, arguing, inter alia, that such clains are barred

by the Pennsylvania Tort Cains Act, 42 Pa. Cons. Stat. Ann. 8§
8541 et seq., under which a state official’s qualified inmunity
is waived only for “wllful msconduct.” Plaintiffs, on the
ot her hand, argue that M. Yanpol sky’s actions can anount to
wi |l ful m sconduct.

“For purposes of the Tort Clainms Act, ‘wllful
m sconduct’ is synonynous with the term‘intentional tort.’”

Kuzel v. Krause, 658 A 2d 856, 859 (Pa. Commw. Ct. 1995). In

ot her words, the governnental enployee nust have desired to bring
about the result that followed her conduct or be aware that it
was substantially certain to follow |d. Furthernore, under the

Pennsyl vani a Suprenme Court’s reasoning in Renk v. Gty of

Pittsburgh, 641 A 2d 289, 293-94 (Pa. 1994), “w |l ful m sconduct”

has been interpreted as “w Il ful m sconduct aforethought.” 1d.
at 860. Thus, plaintiffs nmust establish nore than the
intentional tort itself; they nust also establish that the M.
Yanpol sky knew or should have known that it was inproper or
agai nst public policy to inplenment searches and did so anyway.
See id. Mere recklessness is insufficient for a finding of
willful msconduct as well. See Renk, 641 A . 2d at 294 (finding
that a jury’s award of punitive damages does not in itself
establish willful m sconduct since reckless conduct could be
sufficient to support an award of punitives).

The Court finds that plaintiffs have not produced any

evi dence sufficient to neet this stringent definition of “wl|ful
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m sconduct.” The Court finds no evidence in the record from
which a jury could conclude that M. Yanpol sky knew or even
shoul d have known that the plaintiffs would be subject to fal se

i nprisonnent, defamation and false light, or invasion of privacy,
and that Ms. Yanpol sky instituted the searches anyway. |n other
words, there is no evidence showi ng or even tending to show that
Ms. Yanpol sky engaged in willful m sconduct towards the
plaintiffs. Wile a jury could find that she violated the
constitutional rights of the plaintiffs by inplenenting the
searches and acqui escing in the broadening of the scope of the
searches, there is no evidence suggesting that she wllfully

i nprisoned, or defanmed, or cast in a false light, or invaded the
privacy of the plaintiffs. Thus, as the Court finds that M.
Yanpol sky did not engage in willful msconduct, she is entitled
to qualified imunity under the Tort C ainms Act, and the
plaintiffs’ state | aw clai ns agai nst her cannot be permtted.
Accordingly, judgnent is entered in favor of Ms. Yanpol sky on the
plaintiffs' state |aw clai ns.

C. Liability of the School District

Finally, defendants nove for sunmary judgnent on
plaintiffs’ 8 1983 cl ai ns agai nst the School D strict. Under 8§
1983, a nunicipality cannot be held liable for violations of

civil rights under a theory of respondeat superior. See Mbdnel

v. Departnent of Social Services, 436 U. S. 658, 692-95 (1978).

| nstead, a plaintiff nust prove that the nmunicipality itself

supported the alleged violation of rights in that the
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muni ci pality’s policy or custom whether nmade by its | awrakers or
t hose whose acts represent official policy, inflicted the injury.
Id. at 694. \Wether a particular official has final policynaking

authority is a question of state law City of St. Louis v.

Praprotni k, 485 U S. 112, 123 (1988) (plurality opinion);

Penbauer v. Cty of Gncinnati, 475 U. S. 469, 482 (1986)

(plurality opinion). Furthernore, although “official policy”
normal ly refers to formal rules or understandi ngs that establish
fixed plans of action to be followed in simlar situations
consistently over tinme, a one-tine course of action tailored to a
particular situation may al so represent “official policy” if
determ ned by the authorized decisionmakers of the nunicipality.
Penbauer, 475 U. S. at 481. “[Where action is directed by those
who establish governnental policy, the nunicipality is equally
responsi bl e whether that action is to be taken only once or to be
taken repeatedly.” 1d. Minicipal liability only attaches,
however, where the decisionmaker has final authority to establish
muni ci pal policy wth respect to the action ordered. |d. The
sinple fact that a decisi onnmaker possessed and exerci sed
discretion in carrying out a particular function does not,
W thout nore, give rise to nunicipal liability. 1d.

Def endants admt that Chief of Staff Germaine Ingramis
a policymaker whose decisions can render the School District
liable under § 1983. However, defendants contend, as in their
argunents on behal f of Ms. Yanpol sky, that the decision to

institute searches was constitutional in and of itself. The
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Court already having found that the constitutionality of the
searches is an issue for the jury, determ nes that under the sane
reasoni ng the School District’s liability as to the decision to
i npl ement searches nust al so be reserved for the jury.

On the other hand, the defendants argue that the
deci sion to block the exits cannot be considered a decision of
the School District because that decision was made by a | ower
| evel police officer, Lieutenant Cananucio, with at nost the non-
di sagreenent of John McLees, the Executive Director of Schoo
Safety, neither of whom according to defendants, are
pol i cymakers who can bind the School District with their actions.
Plaintiffs argue in turn, that the deliberate indifference of key
pol i cymakers, such as Ms. Ingram can render the School District
liable, and that M. MLees was a policymaker for 8§ 1983
pur poses.

The Court first addresses defendants’ argunent that M.
McLees is not a final policynmaker whose actions can bind the
School District. Assumng wthout holding that M. MLees
ratified Lieutenant Cananuci o’ s decision to block the exits to
the school, this Court neverthel ess cannot find that M. MlLees
was a final decisionmaker or policymaker for 8 1983 purposes, if
only because this decision was i nmedi ately overturned by Chief of
Staff Ingram Once Ms. Ingramwas infornmed of the bl ockade, she
i nstructed Lieutenant Cananucio that the officers were to ask if
boxes coul d be checked, and if perm ssion was not granted, that

the officers were to note the nanes of the individuals, the
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nunber of boxes in their possession, and a description of the
boxes, and then that they were to be allowed to go on their way.
(See Def.’s Mot. for Summ J. at Exh. M p. 25.) Imediately

t hereafter, Lieutenant Cananucio notified the other officers to
open up the driveways. (See id. at p. 25-26.) 1In view of these
facts, M. MLees, despite his position and responsibilities,
cannot be said to be a final policymker whose acts can bind the
School District for 8 1983 purposes.

Plaintiffs contend, however, as in their previous
argunents with respect to the Superintendent and Ms. Yanpol sky,
that the School District can be liable for the constitutional
viol ations stemm ng fromthe blocking of the school exits on the
theory that the School District, through its final policynmakers,
were deliberately indifferent to the risk that the constitutiona
rights of A ney teachers would be violated. This Court cannot
agree, however, because no evidence supports such an inference.

The Court first notes that Ms. Yanpol sky is not a final
deci si onmaker of the School District. Although plaintiffs
attenpt to clunp Ms. Yanpol sky and Ms. I ngramtogether, the Court
is aware of no precedent for finding that a principal of a single
school can be a policymaker for an entire School District, and
the facts |likew se do not permt such a finding as Ms. Yanpol sky
first sought and received authorization fromMs. |ngram before
instituting the searches in question, and as the bl ockade was
called off upon Ms. Ingramis order. Thus the pertinent inquiry

i s whether evidence exists fromwhich a jury could find that M.
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Ingram as a policynmaker of the School District, was deliberately
indifferent to the known or obvi ous consequences of her decision
to authorize the inplenentation of searches. Unlike the case for
Ms. Yanpol sky, however, there is no evidence show ng or tending
to show that Ms. Ingram had any notice of how the searches were
bei ng inplenented or of the teachers’ conplaints. Though the
Court could freely specul ate, specul ati on cannot be the basis for
surviving a notion for summary judgnent where there is no
evidence fromwhich a jury could infer that Ms. |ngram was
deliberately indifferent to a known or obvi ous consequence. In

t he absence of any evidence, the Court cannot find that the

bl ockade of the school exits is, a priori, a known or obvious
consequence, nor that Ms. Ingramdeliberately ignored or failed
to correct the search protocol. Accordingly, defendants’ Mtion
is granted as to plaintiffs’ 8§ 1983 clains agai nst the School
District relating to the blocking of the exits. The issue of the
School District’s potential liability with respect to the

constitutionality of the searches that it authorized remains for

trial.
| V. Concl usi on

I n concl usion, defendants’ Motion for Summary Judgnent
will be granted in part and denied in part for the aforenentioned
reasons.

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

PHI LADELPHI A FEDERATI ON OF : ClVIL ACTI ON
TEACHERS, et al ., ;

Plaintiffs,

V.
THE SCHOOL DI STRI CT OF
PHI LADELPHI A, et al ., :

Def endant s. : NO 97-4168

ORDER

AND NOW this day of April, 1998, upon
consi deration of defendants’ Mdtion for Sunmary Judgnent, and
plaintiffs’ response thereto, it is hereby ORDERED that said
Motion is GRANTED in part and DENIED in part. It is further
ORDERED t hat JUDGMENT is ENTERED in favor of defendants and
against plaintiffs on plaintiffs’ § 1983 cl ai ns agai nst
Superi ntendent David Hornbeck; plaintiffs’ § 1983 cl ai ns agai nst
the School District relating to the bl ocking of the school exits;
and plaintiffs’ state | aw cl ai n8 agai nst Renee Yanpol sky. The
clainms that remain for trial are (1) plaintiffs’ § 1983 clains
agai nst Ms. Yanpol sky with respect to the constitutionality of
t he searches and the bl ocking of the school exits, and (2)
plaintiffs’ § 1983 cl ai ns agai nst the School District with

respect to the constitutionality of the searches.

AND I T I'S SO ORDERED

Cl arence C. Newconer, J.
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