IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

BEN CGEORGE ClVIL ACTI ON
NO. 98-3

DONALD T. VAUGHN, et al.

VEMORANDUM

Br oderick, J. April 20, 1998

Petitioner Ben George is currently incarcerated at the State
Correctional Institution in Gaterford, Pennsylvania. On January
2, 1998, petitioner filed a pro se petition for a wit of habeas
corpus pursuant to 28 U S.C. 8§ 2241 chal |l enging a decision by the
Pennsyl vani a Board of Probation and Parol e denying him parole.
The United States Magistrate Judge to whomthe petition was
referred filed a Report and Recommendati on on January 13, 1998
recomrendi ng that the petition be sunmarily dism ssed for failure
to exhaust state court renedies. The petitioner filed tinely

obj ections. Having conducted a de novo review, the Court wll

not adopt the Magistrate Judge's Report and Recommendation to
summarily dismss the petition for failure to exhaust state court
renmedies in view of the fact that the Court will deny the habeas

petition on the nerits.

BACKGROUND



As set forth in the petition for a wit of habeas corpus,
the petitioner was arrested in Del aware County for possession
with intent to deliver a controlled substance (Docket No. 921-
96). The petitioner was sentenced to serve one to two years
i nprisonnent, effective August 23, 1996. Therefore, his m ninmum
termof inprisonnment expired on August 23, 1997 and his maxi num
term expires on August 23, 1998. Petitioner sought to be
rel eased on parole following his mninmumtermof inprisonnent and
was recomended for parole by prison officials in July, 1997.
However, after appearing before the Pennsyl vania Board of
Probation and Parol e on Cctober 22, 1997, the petitioner was
deni ed parole and directed to spend a period of tine in a
comrunity corrections center.

The petitioner filed the instant habeas petition on January
2, 1998. In his petition, the petitioner clains that the
deci sion of the Pennsyl vania Board of Probation and Parole
denyi ng himparole deprived himof a liberty interest w thout due

process and constituted cruel and unusual punishnent.

1. STANDARD OF REVI EW

Al t hough the Magi strate Judge recomended that the habeas
petition be considered under 28 U S.C. § 2254, the petitioner
filed for relief pursuant to 28 U.S.C. 8§ 2241(c)(3) and the Court
has determned that 8 2241 is the proper avenue for relief in the

i nstant case. See Bennett v. Soto, 850 F.2d 161, 163 (3d Cir.

1988) ("Ordinarily, a federal habeas corpus challenge to a parole
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board's decision is properly brought under 28 U . S.C. § 2241
).

Under 28 U.S.C. 8 2241(c)(3), "The wit of habeas corpus
shall not extend to a prisoner unless . . . He is in custody in
viol ation of the Constitution or laws or treaties of the United
States.” \When a habeas petition has been referred to a
magi strate judge for a Report and Recommendation, the district
court "shall make a de novo determ nation of those portions of
the report or specified proposed findings or recomendations to
whi ch objection is nmade.... [T]he court may accept, reject, or
nodi fy, in whole or in part, the findings or recommendati ons nade

by the magistrate.” 28 U S.C. 8§ 636(b)(1)(0O

[11. DI SCUSSI ON

The Magi strate Judge reconmended that the petition be
summarily dismssed for failure to exhaust state renedies.
Al though it is not clear whether any renedies are available in
Pennsyl vania to chall enge a denial of parole by the Pennsylvania

Board of Probation and Parol e, conpare Waver v. Pennsylvania

Board of Probation and Parole, 688 A 2d 766 (Pa. Cormw. C. 1997)

with Burkett v. Love, 89 F.3d 135 (3d Cir. 1996), the Court has

determ ned that the instant petition should be denied on the
nmerits regardl ess of the exhaustion issue. "An application for a
writ of habeas corpus nmay be denied on the nerits,

notw thstanding the failure of the applicant to exhaust the

renmedi es available in the courts of the State.”" 28 U.S.C. §
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2254(b) (2).

It is well-settled that parole is not a protected liberty
interest in Pennsylvania. "[I]n Pennsylvania, a prisoner has no
constitutionally protected |liberty interest in being rel eased
from confinenent prior to the expiration of his or her nmaximm
term[of inprisonnent]."” Weaver, 688 A 2d at 770. See also
Burkett, 89 F.3d at 139; Bradley v. Dragovich, No. 97-7660, 1998

W. 150944, at *2 (E.D. Pa. March 27, 1998) (Padova, J.); Tubbs v.
Pennsyl vani a Board of Probation and Parole, 620 A 2d 584, 586

(Pa. Commwv. C. 1993); Reider v. Pennsylvania Board of Probation

and Parole, 514 A 2d 967, 971 (Pa. Commw. Ct. 1986). "Under
Pennsyl vani a | aw, the sentence inposed for a crimnal offense is
the maximumterm the mninumtermnerely sets the date prior to

which a prisoner may not be paroled.” Brown v. Pennsylvania

Board of Probation and Parole, 668 A 2d 218, 220 (Pa. Commw. C.

1995) (citation omtted). "Prisoners have no absolute right to
parole, but rather only the right to petition for parole upon the
expiration of the mnimumterm" 1d.

Thus, the petitioner's claimcannot constitute a procedural
due process violation, since he did not have a protected liberty

interest in parole. See supra; Geenholtz v. Inmates of Nebraska

Penal and Correctional Conplex, 442 U S. 1, 7-10 (1979).

Mor eover, the petitioner has not alleged any type of action by
t he Pennsyl vani a Board of Probation and Parol e which m ght give
rise to a substantive due process violation, such as denial of

parole on the basis of race, political belief, religion or other
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inperm ssible criteria. See Perry v. Sindermann, 408 U. S. 593,

597 (1972); Burkett, 89 F.3d at 139-40 (citing Block v. Potter,

631 F.2d 233, 236 (3d Gr. 1980)). Finally, the petitioner's
claimthat his denial of parole constitutes cruel and unusual

puni shment has no nerit. The decision to deny parole was within
t he parole board' s discretion, and the denial does not extend the

petitioner's maxi numterm of inprisonnent. See Lustgarden v.

Qunter, 966 F.2d 552, 555 (10th G r. 1992) ("Denial of parole
under a statute dictating discretion in parole determ nation does
not constitute cruel and unusual punishnment.").

Accordingly, for the foregoing reasons, the Court wll not
adopt the Magistrate Judge's Recommendation that the petitioner's
habeas petition be sunmarily dismssed for failure to exhaust
state court renmedies in view of the fact that the Court will deny
the petition on the nerits. There is no basis for a certificate
of appealability. 28 U S.C § 2253(c).

An appropriate O der follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BEN GEORGE G VIL ACTI ON
NO. 98-3

DONALD T. VAUGHN, et al.

ORDER

AND NOW this 20th day of April, 1998; upon consideration of
the petition for a wit of habeas corpus pursuant to 28 U S.C. §
2241; after a de novo review of the Report and Recommendati on of
Arnold C. Rapoport, United States Magistrate Judge, filed on
January 13, 1998, and the petitioner's objections thereto; and
for the reasons set forth in the Court's Menorandum of this date;

| T I'S ORDERED:

1. The Magi strate's Report and Recommendation is not
adopt ed.

2. The petition for a wit of habeas corpus is DEN ED

3. A certificate of appealability is not granted.

4. The petitioner's notion to conpel this Court to rule

(Docunment No. 5) is DISM SSED AS MOOT.

RAYMOND J. BRODERI CK, J.



