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Plaintiff seeks to enforce two restrictive covenants --- a
non- conpet e agreenent and a non-di scl osure agreenent --- entered

into as part of an enploynment contract it nmade with defendant.
Pursuant to the agreenent of the parties, the trial of this
action on the nerits was consolidated with the prelimnary

i njunction hearings held on April 7 and April 10, 1998. Fed. R
Cv. P. 65(a)(2). After thoroughly review ng the evidence
presented and the relevant law, | nake the follow ng findings of
fact and conclusions of law. | shall grant plaintiff’s request

to enforce the restrictive covenants agai nst defendant.

Fact s

Plaintiff National Business Services (“NBS’) d/b/a
Advertising Specialty Institute (“ASI”), is a Pennsylvania
corporation, with its principal place of business in Langhorne,
Pennsyl vania. ASI sells information products and services in
print and electronic formto the advertising specialty and
pronotional product industry. ASI markets its products

t hroughout the United States. |Its custoners include both



suppliers and distributors of advertising products.

Def endant Roni S. Wight (“Wight”) is an individual citizen
of the State of Florida, who resides in Crystal Beach, Florida.
For the past thirteen years, Wight has worked in the advertising
specialty industry. Wight was an enpl oyee of ASI from July 31,
1995 to March 17, 1998 (Ex. P-3; P-12; P-13).1

The advertising specialty industry, also known as the
pronotional products industry, revolves around suppliers, who
pl ace sl ogans and insignias on nerchandi se, and distributors, who
purchase products from suppliers, and sell themto consuners.
(Cohn, p. 6; Klein, p. 218). There are approximately 1500
suppliers in the advertising specialty industry in the United
States. (Hughes, p. 169). There are over 15,000 distributors in
the United States that sell specialty products. (Hughes, p. 169).
Two princi pal conpani es provide sales, marketing, and information
services to suppliers and distributors in the advertising
specialty industry: ASlI and |npact. (Cohn, p. 12; Klein, p. 218).

| npact, like ASI, sells information products and services in
print and electronic formto the advertising specialty and
pronotional product industry. |Inpact and ASI have a history of
aggressive conpetition: they produce and market simlar products

and serve the sane custoners. (Klein, pp. 218-20).°2

IA'l citations are to the transcript of the April 7, 1998
prelimnary injunction hearing and to the exhibits introduced at
t he hearing.

2 npact and ASI have been involved in two litigations over
the use of confidential and proprietary information. Shortly
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Wight was an enpl oyee of Inpact Goup (“Inpact”) for ten
years prior to joining ASI, from 1985 to 1995. (Klein, p. 229).
Wi ght worked her way up fromselling catalogs to the position of
Acting Vice President of Inpact. (Wight, pp. 120-21). However,
Peter Klein (“Klein”), the Chairman of Inpact, told Wight that
he woul d not nmake her a permanent Vice President, and denoted her
fromthe position of Acting Vice President, because, although
Wight is Jewi sh, she did not possess what he called the “Jew
gene.” Wight understood this comment to nean that Klein did not
bel i eve she was “managenent material.” (Wight, pp. 74-75).
During the tinme Wight worked for Inpact, she worked only with
print, not electronic, materials. (Wight, p. 76). Wen Wi ght
left Inpact, in early 1995, she did not have another job in the
advertising specialty industry. (Wight, p. 76).

Wight first discussed enploynment at ASI in May 1995 with
t he Chairman of the Board of ASI, Norman Cohn (“Cohn”). (Wi ght,
pp. 79-80, 126-27; Cohn, pp. 15-17). Cohn enphasized to Wi ght

that ASI could only offer her a job if she signed a non-conpete

after Inpact was forned, ASI sued Inpact for allegedly using
ASI’s confidential and proprietary nanme and address information.
| npact counterclainmed on antritrust grounds. The case settled,
and as part of the settlenent agreenent, Inpact is permtted to
purchase ASI’s information products and to be |listed as both a
supplier and a distributor within ASI’s publications in exchange
for a royalty paynent. (Klein, pp. 224-25). A second case was
filed on simlar grounds and settled. The settlenment agreenent
is covered by a confidentiality agreenent. (Kl ein, pp. 224-25).
Al t hough these litigations are inportant to understanding the
rel ati onship of ASI and Inpact in the advertising specialty

i ndustry, they are not directly relevant to the instant case.
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agreenent. (Cohn, p. 17). Wight understood that every ASI

enpl oyee nust sign a non-conpete agreenent. (Wight, p. 80).
Wight agreed to sign the non-conpete agreenent and enphasi zed
that she woul d never return to work for Inpact. (Wight, p. 83).

After discussing enploynent at ASI with Cohn, Wi ght
traveled to ASI in Langhorne, Pennsylvania to further interview
for a position at ASI. Wight was hired by ASI to |aunch a new
| nt ernet product, Pronomart, to distributors. Wight had no
prior Internet experience when she began working at ASI. (Wi ght
p. 77; Lovell, p. 198).

On August 1, 1995, Wight's second day of work for ASI, she
signed an enploynment terns letter, which specified the
conpensation and benefits of her enploynent. (Ex. P-3; Wight, p.
129). Wight believed that the enploynent terns |letter was the
non- conpet e agreenent that she and Cohn had di scussed. (Wi ght,
p. 86). The enploynent terns letter did not contain a non-
conpetition or non-disclosure clause, but did expressly state
t hat enpl oyee nust sign the “NBS Covenant Agreenent” and the “NBS
Enpl oyee Agreenent”, in order to receive a “NBS Enpl oyee Manual .”
(Ex. P-3; Wight, p. 85).

On August 8, 1995, Eli Lawence, an in-house |awer for ASI,
called Wight and told her that he was sending her a docunment by
express nmail to which she should pay “very close attention,” and
whi ch she should sign and return right away. (Wight, pp. 89-90).
On August 9, 1995, Wight received a docunent entitled
“Agreement.” (Wight, pp. 90-91; Ex. P-1, P-3).
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The Agreenent included the follow ng covenants:

2.3 NONCOWPETITION. During the term of
Enpl oyee’ s enpl oynment with NBS and for a
period of 12 nonths thereafter, Enployee
shall not, except with NBS s express prior
witten consent, or except in the proper
course of his enployment with NBS, directly
or indirectly, in any capacity, for the
benefit of any Person:

2.3.1 Solicit, interfere with or divert
any Person who is or during such period
becones a custoner, supplier, enployee,
sal esman, agent or representative of NBS,
in connection with any business in conpetition
wi th NBS.

2.3.2 Establish, engage, own, manage,
operate, join or control, or participate in
t he establishnent, ownership, nmanagenent,
operation or control or be a director,
of ficer, enployee, sal esnman, agent or
representative of, or be a consultant to, any
Person in any business in conpetition with
NBS i n any state where NBS now conducts or
during such period begins conducting any
mat eri al busi ness.

2.3.3 Solicit, divert or induce any of
NBS enpl oyees to | eave or to work for any
person wth which enpl oyee i s connected.

2.2 NONDI SCLOSURE. At all tinmes during and
after the term of Enployee’'s enploynent with
NBS, Enpl oyee shall not, except with NBS s
express prior witten consent, or except in

t he proper course of his enploynment wi th NBS,
directly or indirectly, comunicate, disclose
or divulge to any Person, or use for his own
benefit or the benefit of any Person, any
confidential or proprietary know edge or
information, no matter when or how acquired,
concerning the conduct and details of NBS s
busi ness including, wthout Iimtation,
particul ar net hods of operation, technical
information, trade secrets, and confidenti al
pl ans, practices and information relating to
NBS s products, services, marketing and

cust oners.

The Agreenent al so contained a provision that made every



i dea Wight had about ASI’s business during her enploynent the
exclusive property of ASI (Ex. P-1, f2.1), a provision requiring
Wight to return all ASI property on the term nation of her

enpl oynent (Ex. P-1, 12.4), as well as a provision that, in the
event of a breach, ASI would be irreparably harmed and entitl ed
to injunctive relief (Ex. P-1, 2.5).

Wight signed the Agreenent without reading it carefully.
(Wight, pp. 90-91, 128). Wight signed the Agreenent bel ow the
followi ng statenent: “Having read and understood this Agreenent,
the parties enter into and agree to the terns contai ned herein of
their own free will and accord.” (Ex. P-1). Wight realized that
t he agreenent was sonet hing she needed to sign “for [her]
enpl oynent.” (Wight, p. 90). Wen Wight signed the agreenent,
on August 9, 1995, she had been an ASI enpl oyee for 10 days.
(Wight, p. 130). The agreenent read in part: “In consideration
of Enpl oyee’s prom ses and covenants contai ned herein, NBS []
agrees to hire enployee.” (Ex. P-3, 81).

The enpl oynent terns letter signed by Wight on August 1,
1995 required a countersignature by a Senior Vice President of
ASI. (Ex. P-3). The Senior Vice President did not sign Wight’s
enpl oynent terns letter until August 9, 1995, when Wi ght signed
the Agreenent sent to her by Law ence containing the non-conpete
and non-di scl osure covenants. (Ex. P-1, P-3).

During her enployment at ASI, Wight held two different
positions. Wight worked for two years as Internet D stributor

Sal es Manager for ASI. (Wight, pp. 70-72). Wight's prinmary
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responsibility in this position was to |aunch ASI's product,
Pronmomart, to all of ASI's custoners. (Wight, pp. 70-72).

Wi ght had contact with custoners and industry nenbers all over
the United States. (Wight, pp. 121-22).

In the sumer of 1997, Wight assuned the function of
Nat i onal Account Manager for Distributor Sales. (Wight, pp. 183-
84). Wight had responsibility for selling all of ASI’s
products, both print and electronic, to 38 of ASI’s biggest
distributor clients. (Wight, pp. 70-72; Lovell, p. 201). In
January 1998, Wight's title formally changed to reflect her new
responsibilities. (Lovell, p. 201).

During her enploynment at ASI, Wight's duties included
primary responsibility for Internet sales to distributors;
col l ecting custoner feedback on products; and attending quarterly
managenent neetings regarding I nternet products (including
di scussi on of product devel opnent, technical issues, nmarketing,
and competitors). (Ex. P-29; Lovell, pp. 198-203). Although
Wight was not part of ASI’'s managenent (Cohn, pp. 38-39; Lovell,
p. 194), Wight had access to ASI’'s products prior to their
i ntroduction on the market, and was famliar with confidenti al
information, relating to manufacturing, research, product
devel opnent, marketing strategies, advertising plans, pricing,
and custoners. (Ex. P-29; Lovell, sealed transcript). Wight
recei ved extensive nenoranda relating to nmanagenent neeti ngs
whi ch descri bed the issues, problens, and initiatives Cohn

intended to discuss, as well as the participants’ responses.
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(Lovell, sealed transcript; Ex. P-29). For exanple, Wight knew
whi ch custoners had stopped purchasi ng ASI products, and the
reasons given by those custoners for cancellation. (Lovell,

seal ed transcript; Ex. P-29). Wight also knew plans for future
products and product inprovenents. (Cohn, p. 20). Mich of the

i nformati on about ASI that Wight possesses is only valuable for
alimted tinme because of rapid changes in the industry,
particularly in the Internet sphere. (Ex. P-29; Lovell, sealed
transcript).

Wight was one of ASI's top sales persons for both
el ectronic and print products. (Lovell, sealed transcript).

Wi ght devel oped relationships with hundreds of custoners and
potential custonmers of ASI. (Cohn, pp. 58-61; Lovell, sealed
transcript). In her position as Internet Distributor Sales
manager, Wight sold ASI’'s Pronomart to at | east 200 custoners.
(Wight, sealed transcript).

Bef ore Wi ght began work at ASI, she had little Internet
experience. (Wight, p. 77). Wight is now considered an expert
on Internet information products in the advertising specialty
i ndustry. (Wight, pp. 120-22; Lovell, p. 203). Wight sold
products and spoke about the Internet at industry neetings
t hroughout her enpl oynent at ASI. (Lovell, p. 203).

On February 12, 1998, Wight had lunch with Sarah Macari o
(“Macario0”), President of Inpact, and a friend of Wight's, and
Wi ght and Macari o di scussed enpl oynent opportunities for Wi ght
at Inmpact. (Wight, p. 179).



Wight told Macari o about her August 9, 1995 non-conpete
agreenent with ASI. (Wight, pp. 179-80). Before giving Macario
a copy of the non-conpete agreenent, Wight requested a
confidentiality agreenment. (Wight, pp. 179-80; Kl ein, p. 241).
Wi ght requested the confidentiality agreenent in order to keep
her discussions with Inpact confidential, so that no one would
| earn that Wight was considering |eaving ASI. (Wight, p. 179;
Klein, p. 241).°3

On March 5, 1998, Macario gave Wight a “Meno of
Under st andi ng” whi ch described the position that |npact was
offering Wight. (Ex. P-10).

On March 17, 1998, Wight wote a letter to Cohn informng
hi mthat she intended to resign her position at ASI and pursue
enpl oyment with I npact, her fornmer enployer. (Ex. P-12).

On March 18, 1998, ASI's Vice President of Sales, Christine
Lovell (“Lovell™), called Wight and told her that if Wight were
unhappy, ASI would find her another job at ASI or a rel ated

busi ness. (Wight, p. 106). Wight did not express interest in

Al though it is not material to this pernmanent injunction
deci sion, the parties brought out the fact that after | npact
agreed to the confidentiality agreenent, Wight gave Macario a
copy of what she thought was the non-conpete agreenent she had
signed with ASI. (Wight, pp. 130-31). The Agreenent that Wi ght
gave Macario was not a copy of the Agreenment she had signed with
ASlI, but a different version, which, in addition to the terns in
Wight's contract, also contained a paragraph restricting the
enpl oyee fromworking for distributors or suppliers. At the tine
Wi ght gave the docunent to Macario, she mi stakenly believed it
to be a copy of the Agreement she had signed. (Wight, 130-134;
Ex. D-1).



another job at ASI or a related business. (Wight, p. 106).

Cohn wote back to Wight on March 18, 1998, asking her to
remain at ASI and offering her other opportunities at ASI. (Ex.
P-14). Cohn also notified Wight that ASI would enforce the
covenant not to conpete, which Wight had signed, if she went to
work for Inpact. (Ex. P-14). Cohn is still wlling to offer
Wight a job in another one of his conpanies. (Cohn, p. 30).

Wight entered into an enploynent agreenent with |npact on
March 25, 1998. (Ex. P-11;). Wight's enploynent agreenent with
| npact provides that: “lInpact shall enploy Roni Wight (“Wight”)
as Vice-President of its Internet services division.” The
agreenent outlines Wight's responsibilities to (a) nanage and
direct the sales and marketing activities; (b) hire and fire all
enpl oyees; (c) plan marketing and sales activities; (d) confer
W th product devel opnent personnel to provide custoner feedback
and requests; (e) set all business operational policies and
goals; and (f) participate as a nenber of Inpact’s executive
commttee. (Ex. P-11, 12). Inpact agreed to pay Wight a yearly
base sal ary of $80,000. (Ex. P-11, Y4). This salary would be a
$25, 000 per year increase fromWight's salary at ASI. (Wight,
p. 97). In addition, if Wight net certain performance targets,
the Internet Services D vision wiuld becone a separate
corporation, with Wight as president, if 80% of the sharehol ders
of Inpact so agreed. (Ex. P-11, 915-6; Wight, pp. 97-99; Klein,
p. 269).

As part of the enploynent agreenent, |npact recognized that
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the covenants Wight had entered into with ASI could affect the
type of work she could do at Inpact, and agreed to offer Wi ght
anot her job at the sanme conpensation, but with different
responsibilities until Wight could assune the position of Vice-
Presi dent of Internet Services. (Ex. P-11, 7). Peter Klein,
Chai rman of Inpact, would be willing to offer Wight another job
at Inpact, such as in a custoner service position at |npact Data
and Information Services Conpany, ASI's direct conpetitor, or as
a liaison to the industry’ s non-profit trade association, to

whi ch both I npact and ASI are trying to sell products. (Klein,
pp. 244-45, 275-76).

The enpl oynent agreenment with I npact al so provides that
| npact woul d “assune full costs of defending Enpl oyee in any
action brought by the Third Party,” and Inpact “shall indemify
and hold Wight harm ess, subject to the condition that | npact
shall have final determnation as to how such defense be
conducted.” (Ex. P-11, 18).

Wi ght has not sought enploynent with any supplier or
distributor in the advertising specialty industry. (Wight, p.
106). Nor has she sought enpl oynent outside of the advertising
specialty industry. (Wight, pp. 106-07, 190). There are over
200 suppliers in Florida, where Wight resides, and over 1,000
distributors. (Lovell, sealed transcript). Wight is well known
t hroughout the industry, both because of her work at ASI, and
because of her involvenent in both national and regional trade

associ ations (Wight, p. 107). For exanple, while working at
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ASI, Wight served as President of the Florida Professional
Products Association. (Wight, p. 107). ASI’s expert wtness
testified that Wight's experience woul d make her a “nost
desirabl e’ candidate for enploynment with a supplier or
distributor. (Holt, pp. 139-44). Wight’'s expert w tness agreed
that she could easily find another job in the industry, although
it mght take sone tine for her to earn a conmensurate incone.

(Hughes, pp. 165-71).

1. Discussion

I n deciding whether to grant a permanent injunction, | nust
consi der whether: (1) the noving party has shown actual success
on the nerits; (2) the noving party will be irreparably harmed by
the denial of injunctive relief; (3) the granting of the
per manent injunction wll result in even greater harmto the
defendant; and (4) the injunction would be in the public

interest. Anerican Civil Liberties Union of New Jersey v. Bl ack

Horse Pike Regional Bd. of Ed., 84 F.3d 1471, 1477 nn. 2-3 (3d
Cr. 1996).

A Actual Success on the Merits

Pennsyl vania | aw controls the interpretation of this case,
pursuant to express agreenent of the parties. Ex. P-1, 13.4.
Pennsyl vani a courts disfavor restrictive covenants; however, the
covenants that ASI seeks to enforce are enforceabl e under

Pennsylvania law, if they are: (1) ancillary to the taking of
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enpl oynent; (2) supported by adequate consideration; (3)
reasonably limted in tine and geographi c scope; and (4)
reasonably designed to safeguard a legitinmate interest of the

former enployer. See Gagliardi Bros. v. Caputo, 538 F. Supp.

525, 527 (E.D. Pa. 1982); Therno-Guard, Inc. v. Cochran, 408 Pa.

Super. 54, 64-66, 596 A 2d 188, 193-94 (1991).

The covenants apply to the present situation, that is, the
non- conpet e covenant prohibits Wight from accepting enpl oynent
with a conpetitor within one year of the termnation of her
enpl oynent with ASI: Inpact is a conpetitor and Wight seeks to
work for Inpact within one year of ending enploynment with ASI
(Ex. P-1, 92.3). The non-di scl osure covenant took effect as
soon as Wight signed it. (Ex. P-1. 12.2). Wight does not
contest that she violated the terns of the covenants, but argues
t hat the covenants are unenforceable.

Wight argues that the covenants are unenforceabl e agai nst
her for several reasons:

> There was no neeting of mnds as to the neaning of the
non- conpet e covenant: although she signed the covenant,
she did not read it carefully, and her understandi ng of
a non-conpete covenant at the tinme she signed it was
t hat such a covenant prevented her from stealing
secrets fromASI or starting her own conpetitive
conpany.

> The covenants were not ancillary to her taking

of enploynment with ASI, because she signed the
Agreenent containing the covenants ten days
af ter begi nni ng enpl oynent .
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> The covenants are unreasonable in tenporal and
geogr aphi cal scope: in the information
I ndustry, Wight argues, one year is a very
long tinme, and her primary responsibilities
were for 38 distributors, not for every
di stributor across the nation.

> The covenants do not protect a legitimte
busi ness interest of ASI: Wight's goodw || and
under st andi ng of the industry belong to her,
not to ASI, and are the product of her hard
work. Wight will not reveal ASI’s
confidential information under any
ci rcunst ances.

| will address these argunents in turn.

Wight’'s testinony that she did not read or understand what
she had agreed to when she signed the restrictive covenants is
not credible, given her statenent to Cohn that she woul d never go
back to work for Inpact. Wight had the opportunity to ask what
t he covenants neant, either at the tine of her discussion with
Cohn, or before she signed them The covenants at issue here are
clear on their face and were entered into knowi ngly and of
Wight's free will.

The covenants at issue are ancillary to the taking of
enpl oynent. Wight’s argunent that they were not ancillary
because of a ten-day | apse between begi nni ng enpl oynent and
signing the covenants is not persuasive. Wight agreed to the

non- conpet e covenant prior to accepting enpl oynent and signed an
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agreenent expressly referring to the covenants when she first
started enploynent. Such a short period of tinme is not

sufficient to render the covenants unenforceabl e. See Beneficia

Fin. Co. v. Becker, 222 A 2d at 876 (contract signed two days

after enployee commenced work); Nagaraj v. Arcilla, 20 D. & C 3d

574, 582-83 (Pa. Com PI. 1981) (two weeks). Furthernore, AS|
did not ratify Wight’'s enploynent agreenent until after she had
signed the covenants; fromASI’'s point of view, Wight had not
yet consunmmat ed her enploynent. Because the restrictive
covenants were part of the formation of the enpl oynent

rel ationship, they are supported by adequate consideration as a

matter of | aw Barb-1ee Mbile Frane Co. v. Hoot, 416 Pa. 222,

225, 206 A 2d 59, 61 (1965).
Def endant Wi ght bears the burden of showi ng that the
covenants are unreasonable in tenporal or geographical scope.

Admral Services, Inc. v. Drebit, 1995 W 134812, *6 (E. D. Pa.

Mar. 28, 1995); John G Bryant Co. v. Sling Testing & Repair,

Inc., 369 A 2d 1164, 1169 (Pa. 1977).“% Plaintiff seeks to enjoin
Wight fromworking for Inpact in any capacity for a one year
period. Pennsylvania courts routinely uphold one year

restrictive covenants. See, e.q., D versy Lever, Inc. v. Hampbnd,

1997 W. 28711, *1, *23 (E.D. Pa. Jan. 24, 1997) (uphol di ng

enpl oyer’s one year covenant not to conpete); Wrldw de Auditing

*Pennsyl vani a | aw governs this diversity case, and,
therefore, determnes the parties’ burdens of proof on the
enforceability of the enploynent covenants.

15



Services, Inc. v. Richter, 402 Pa. Super. 584, 591-92, 587 A 2d

772, 776 (1991) (uphol ding enployer’s two year covenant not to
conpete). Furthernore, Wight participated in quarterly Internet
managenent neetings where ASI’s | ong-range technical and

mar keti ng pl ans were di scussed. A one-year term although
admttedly a long tine in this industry, seens necessary to
protect ASI’'s confidential information. Simlarly, the

geogr aphi ¢ scope of the restrictive covenant is reasonable.

Al t hough nationw de covenants are disfavored, in this case both
ASI and | npact are nationw de busi nesses, and Wight, while

enpl oyed by ASI, had extensive contacts with custoners all over

the nation. See G aphi c Managenent Assocs., 1998 W. 159035, at

*14 (uphol di ng covenant restricting defendant from conpeting wth

plaintiff in North America); Volunteer Fireman’s |nsurance

Services, Inc. v. CIGNA Property and Casualty | nsurance Agency,

693 A. 2d 1330 (Pa. Super. 1997) (uphol ding nati onw de nonconpete
agreenent). Transactions involving the Internet, unlike
traditional “sales territory” cases, are not limted by state

boundaries. See Kraner v. Robec, Inc., 824 F. Supp. 508, 512

(E.D. Pa. 1992) (nationw de bar on conpetition reasonable
“because Robec and its conpetitors market their products in al
fifty states”). The tenporal and geographi cal scope of the
covenants at issue here are reasonable.

Finally, ASI seeks to protect its custoner goodwill and its
busi ness information, both of which courts have recogni zed as

| egitimate business interests. See, e.qg., Therno-Guard, 596 A 2d
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at 193-94 (“Pennsylvani a cases have recogni zed that trade secrets
of an enpl oyer, custoner goodw ||, and specialized training and
skills acquired fromthe enployer are all legitimte interests
protectable through a restrictive covenant”). Wight had w de-
rangi ng contact with ASI’s custoners and potential custoners over
a significant period of tinme. Wight was introduced to the

I nternet through her work with ASI, and becanme an industry
spokesperson on Internet products while at ASI. Wight had
access to confidential information regarding ASI’s custoners,
products, technical details, and marketing strategies, both
present and future.

Wight's proposed work for Inpact would violate the
nonconpete agreenent. |If Wight were to work as Vi ce-President
of Internet Services for |npact, she would be marketing and
devel opi ng | npact products in direct conpetition with the ASI
products she nmarketed, and she would be selling to the exact sane
custoners that she dealt with at ASI. It is virtually
i nconcei vabl e that Wight would be able to avoid utilizing the
confidential information she |earned at ASI and exploiting ASI’s
custonmer goodw I I. Even if Wight did not have direct contact
wi th custoners, |npact could publicize its enploynent of Wi ght
in order to capitalize on ASI’'s goodw | |

No evi dence was produced at the hearing that there is any
job at Inpact that Wight could performwthout endangering ASI’'s
| egitimate business interests in protecting its goodw || and

information. The jobs proposed by Peter Klein all entail
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extensive custonmer contact on Internet issues (Klein, pp. 244-45,
|. 22) exactly what ASI bargained to prevent. Wight argues that
she could work for Inpact without violating the agreenent, by
limting her custonmer contacts and resolutely refusing to nmake
use of ASI’'s confidential information. | do not doubt Wight’'s
good intentions; however, it would be inpossible for Wight to
wor k for Inpact w thout making use of her goodw Il and
information: Wight' s every decision would be infornmed by the
information she acquired at ASI. The one-year non-conpete and
non-di scl osure provi sions are reasonably necessary to protect the
| egitimate business interests of ASI in protecting its custoner
goodwi I | and its confidential and proprietary business
information. Any narrow ng of these provisions, whether in
tenporal scope or enploynment function, would irreparably harm
ASI .

ASlI has proven that wi thout an injunction Wight will break
the restrictive covenants by working for |Inpact as the Vice-
Presi dent of their Internet Services Division. ASlI has shown
that the covenants were ancillary to Wight's enploynent, were
supported by adequate consideration, are reasonably limted in
ti me and geographic scope, and that the covenants are reasonably
necessary to protect ASI's legitinmate business interests. ASI

has succeeded on the nerits.

B. Irreparable Harmto Plaintiff

Harmis irreparable when it cannot be adequately conpensated
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i n damages, either because of the nature of the right that is
i njured, or because there exists no certain pecuniary standards

for the neasurenent of damages. Albert E. Price, Inc. v.

Met zner, 574 F. Supp. 281, 289 (E.D. Pa. 1983). ASI wll suffer
substantial injury if Wight goes to work for Inpact. Wight
devel oped extensive custoner relationships while enployed by ASI,
whi ch constitute the goodwi Il of ASI. Wight also has a w de-
rangi ng know edge of ASI’s business, products and custoners,

whi ch woul d be inpossible for her not to call on if she was

wor king for ASI’'s direct conpetitor. As an enployee of | npact,
Wight's duties will certainly be in conflict wth ASI’'s

obj ectives, which are to sell its products and services and
pronmote its goodwill. The potential injury to ASI’'s goodw || and
the potential use of ASI’'s confidential information constitutes

irreparable harm See id.

C. G eater Harmto Defendant

Granting the permanent injunction, and thereby enforcing the
covenants, will not result in even greater harmto Wight than
denying it would to ASI. Wight is not only indemified by
| npact for any harm but al so appears well-qualified to find
enpl oynent with a non-conpetitor of ASI, certainly for a year’s
time. Wight’s nunmerous contacts in the industry make it likely
that she could find enploynent rapidly. Wight m ght not be able
to obtain a position as rewarding, in either nonetary or career

terns, as the one at |npact; however, Wight does not have a
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right to the ideal job, but rather, to be able to earn a

i velihood. See e.q., G aphic Managenment Assocs., 1998 W

159035, at *18 (finding defendant will not be irreparably harned,
where he could work outside of North America, or work for non-
conpetitor of forner enployer). Furthernore, ASI has offered
repeatedly to enploy Wight at a related business. Wi ght
voluntarily left ASI, with full know edge that ASI woul d enforce
t he covenants against her; this factor is worth considering in

5

bal ancing the harns to the parties. See, e.qg., Surgical Sales

Corp. v. Paugh, 1992 W. 70415, *10 n.6 (E.D.Pa. March 31, 1992).

Wi ght has no | ack of opportunities. Wight has not chosen, up

to this point, to pursue opportunities outside of I|npact.

D. The Public Interest

The public interest is best served, in this case, by
uphol ding the restrictive covenants freely entered into by
Wight. Ganting a permanent injunction to ASI “w |l discourage
unfair conpetition, the m sappropriation and wongful use of
confidential information and trade secrets and the di savowal of

freely contracted obligations.” Gaphic Managenent ASsOCS., Inc.

*Not e that Wight also expressly agreed, as part of the
“Agreenent” containing the non-conpete and non-di scl osure
covenants, that, were she to breach the “Agreenent,” ASI woul d be
irreparably harnmed and entitled to injunctive relief. (Ex. P-1,
12.5). Although Wight’'s agreeing to injunctive relief at the
formati on of her enploynment is not determ native of the
enforceability of the covenants, it does indicate Wight’s
awar eness of the potential consequences of any breach, and,
therefore, weighs into the bal ance of equities.
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V. Hatt, 1997 W. 159035, at *19.
I11. Conclusions of Law
Consistent with the above findings of fact and di scussion, |

make the follow ng conclusions of |aw

1. | have subject matter jurisdiction over this action, because
there is diversity of citizenship between the parties and the
amount in controversy exceeds $75,000. 28 U. S.C. 81332(a).

2. Pennsyl vani a | aw governs this action. Ex. P-1, 83.4.

3. | nmust consider four factors when determ ning whether to

i ssue a permanent injunction: (1) the noving party has shown
actual success on the merits; (2) the noving party wll be
irreparably harnmed by the denial of injunctive relief; (3) the
granting of the permanent injunction wll result in even greater
harmto the defendant; and (4) the injunction would be in the

public interest. Anerican Gvil Liberties Union of New Jersey v.

Bl ack Horse Pi ke Regional Bd. of Ed., 84 F.3d 1471, 1477 nn. 2-3

(3d Gr. 1996).

4. Plaintiff has succeeded on the nerits of its case.

5. Plaintiff has shown that the restrictive covenants signed by
def endant in August 1995 are ancillary to the defendant’s

enpl oynent, supported by adequate consideration, reasonable in

ti me and geographi c scope, and reasonably necessary to protect
the plaintiff’s business interests.

6. Plaintiff has shown that it will be irreparably harned
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absent the grant of a permanent injunction.
7. Def endant has not shown that she will suffer a greater harm
if a permanent injunction is granted.

8. ASI is entitled to the permanent injunction it seeks.
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ORDER

AND NOW this day of April 1998, upon consideration of
all the evidence before me, IT IS ORDERED that the Standstil
Agreenent entered into by the parties on March 31, 1998 is
vacat ed; judgnent is entered in favor of the plaintiff; and
def endant Wight is enjoined from

(1) working for Inpact for one year fromthe effective date
of Wight’s resignation fromASI (April 1, 1999);

(2) using, disclosing, or revealing any confidenti al
i nformati on bel onging to ASI;

(3) destroying or copying any information taken from ASI;

and
(4) retaining any property of ASI.
Anita B. Brody, J.
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