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MEMORANDUM

Before the court is a Mdtion to Dismss by Defendant
Ford El ectronics and Refrigeration Corporation ("Ford"). For the
reasons set forth below, | find that the statute of limtations

has run and that the case against Ford is thus tine-barred.

Backgr ound

Plaintiff filed her conplaint pro se in state court on
July 15, 1996, alleging that the union, United Auto Wrkers Local
1695 ("Union"), had breached its duty of fair representation
The Union then renoved this action to federal court on August 14,
1996. On January 31, 1997, plaintiff filed an Arended Conpl ai nt
i n which she added cl ai ns agai nst her enployer, Ford, for breach
of the collective bargaining agreenent. Plaintiff then filed a
notion to anend her conplaint and to add Ford as a def endant
which this court granted on June 16, 1997. Plaintiff then filed

anot her Anended Conplaint, and, in response, Ford filed this



Motion to Dismss. Defendant Ford noves for dism ssal under
Federal Rule of G vil Procedure Rule 12(b)(6) on the ground that
plaintiff's clains are barred by the applicable statute of
limtations. The plaintiff did not respond to the nerits of this
notion, but instead filed a Mdtion for Judgnent by Default or in
the Alternative, Mdtion to Strike Defense of Defendant, which

this court denied.

St andard of Revi ew

Def endants' Mdtion to D sm ss under Federal Rule of
Cvil Procedure 12(b) will be converted into a notion for sunmmary
j udgnent under Rule 56, as provided under Rule 12(b). The court,
inits discretion, considered itens outside the pleadings, such
as plaintiff's deposition, attached as an exhibit to her response
to the notion for summary judgnent by the Union. Wen
considering a sunmary judgnent notion, the court nust take as
true the evidence of the non-novant and draw all justifiable

inferences in the non- novant's favor. See Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 255 (1986).

Di scussi on
Def endant Ford argues that the statute of limtations
applicable to this type of suit bars the plaintiff's clains
agai nst the enployer. |In her Arended Conplaint, the plaintiff
i ncl udes both clai ns agai nst her enployer, for breach of the

bar gai ni ng agreenent, and agai nst her union, for breach of the
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duty of fair representation, nmaking this a "hybrid" suit.

Del Costello v. International Bhd. of Teansters, 462 U S. 151

164-65 (1983). The Suprene Court has terned such a suit a
"hybri d" because, although the clains are interdependent, it
actual ly consists of two separate causes of action. |d.' The
two clains are interrel ated, though, since "[t]he union nust have
al l egedly breached its duty of fair representation before an

enpl oyee may bring a hybrid section 301 action" against the

enpl oyer. Taylor v. Ford Mtor Co., 761 F.2d 931, 934 (3d Cr.

1985); see Breininger v. Sheet Metal Wrkers Int'l Ass'n Local

Union No. 6, 493 U S. 67, 82 (1989) ("[A] plaintiff nust as a
matter of logic prevail on his unfair representation allegation
against the union in order to excuse his failure to exhaust
contractual renedies before he can litigate the nerits of his §
301 claimagainst his enployer."). The critical date for both
actions, then, is the date on which the union "unequivocally

refuses to assist” the plaintiff. Taylor, 761 F.2d at 934.

The Suprenme Court has determ ned that a six-nonth
statute of limtations applies to such a hybrid suit.

Del Costell o, 462 U S. at 155 (borrow ng six-nonth statute of

limtations provided for in 810(b) of the National Labor

The cause of action agai nst the enpl oyer arises under
8 301 of the Labor Managenent Relations Act, 29 U S.C. 8§ 185,
while the suit against the union derives fromthe National Labor
Rel ations Act, 29 U S.C. 88 151 - 169.



Rel ati ons Act); see also Hackman v. Valley Fair, 932 F.2d 239,

240 (3d Cir. 1991) (applying six-nonth statute of limtations to
hybrid suit). The six-nonth statute of limtations begins to run
agai nst both possi bl e defendants on the date on which the

enpl oyee knew or should have known that the uni on woul d not

pursue the grievance, thus establishing the claimagainst the

union, and also the claimagainst the enployer. Vadino v. A

Valey Eng'rs, 903 F.2d 253, 261 (3d Cr. 1990) ("[T]he enpl oyee's

claimon the enployer's alleged breach of the collective
bargai ning agreenent is tolled until it was or should have been
clear to the enployee that the union woul d not pursue the

grievance."); DelCostello 462 U. S. at 165.

In the instant case, the record does not clearly reveal
when the plaintiff's cause of action accrued. The plaintiff
asserts that a union representative told her in Novenber, 1995,
that "there wasn't anything el se" the union representative could
do for her regarding her conplaints. (Pl.'s Mem Opp'n to Def.
Mt. S.J. Ex. at 15.) This would inply that she knew as early as
Novenber, 1995, that further appeals to the union would be
futile. See Vadino, 903 F.2d at 261 (hol ding action accrued when

enpl oyee knew conti nued appeals to union would prove futile).
However, in her nenorandum of | aw opposing the Union's notion for
summary judgnent, the plaintiff states that "it was not until the
April-May period of 1996 that the Union clearly manifested its

intention not to represent the plaintiff and assist her in
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getting her job back.” (Pl."s Mem QOpp'n to Def. Mdt. S.J. at
14-15.) Vi ewi ng these conflicting assertions in the |ight nost
favorable to plaintiff, as | nust, the action accrued, and thus
the statute of limtations began to run, at the end of Muy, at
the latest. Thus, to be tinely, the plaintiff would have had to
file her clainms against Ford by Novenber 30, 1996. Al though the
plaintiff filed her initial pro se conplaint in state court on
July 15, 1996, and retained counsel in Septenber, 1996, she did
not attenpt to join Ford or to file an Amended Conplaint until
January 31, 1997. Thus, even assumng plaintiff's assertions as
to when the claimaccrued, she filed her anended conpl ai nt at

| east two nonths after the statute of limtations had run.
Accordi ngly, the anended conpl aint agai nst Ford can survive
dismssal only if it relates back to the date of the original

pl eadi ng such as to arguably fall within the statute of

limtations period.

Federal Rule of G vil Procedure 15(c) governs whet her
an amendnment to a conplaint relates back to the filing date of
the initial conplaint. For an anmendnent involving a new party to
rel ate back, Rule 15(c) requires that, within the prescribed
[imtations period, the party to be brought in nust have received
such notice that it will not be prejudiced in maintaining its
defense and the party nust or should have known that, but for a
m st ake concerning identity, the action would have been brought

against it. The rule defines the tinme period for neeting these
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requi rements as 120 days after the filing of the conplaint. ?

Ford argues that the anmended conplaint adding it as a def endant
cannot relate back to the date of the original conplaint because
all of the requirenments of the rule were not net wthin 120 days

of the filing of the original conplaint.

The plaintiff bears the burden of proof as to the

requirenents of Rule 15(c). See Wne v. EMSA Ltd. Partnership,

167 F.R D. 34, 38 (E.D. Pa. 1996). Thus, the plaintiff nust show

that Ford received notice of her cause of action within 120 days

after her filing of the initial conplaint. See Trnka v. United

Aut o Workers Union, Local 688 and Region 4, No. 90 C. 1073, 1991

W 28214, at *4 (N.D. IIl. Feb. 20, 1991) (holding, where
plaintiff initially named only union as defendant, subsequent
anmendnent seeking to allege hybrid action by adding enpl oyer as
defendant did not relate back because requisite notice not
denmonstrated). Further, the plaintiff nust denonstrate that the
notice was such that Ford would not be prejudiced in nmaintaining

a defense on the nerits.

Ford contends that the plaintiff fails to neet this

burden because she has not shown that Ford received notice of her

2 Rule 15(c) defines the prescribed limtations period as
the "period provided by Rule 4(m for service of the sumpbns and
conmplaint." Fed. R Cv. P. 15(c). Rule 4(n) in turn requires
service upon a defendant "within 120 days after the filing of the
complaint." Fed. R Cv. P. 4n).
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original cause of action or that it would not be prejudiced in
defending the clains against it. The only avernent of notice
fromplaintiff is the certificate of service attached to her
notion to join Ford as an additional defendant filed on February
20, 1997, well outside the 120-day period. The plaintiff has
neither alleged that she notified Ford prior to noving to anmend
her conplaint, nor pointed to any evidence to dispute the |ack of

tinmely notice given to Ford.

In its notion to dismss, Ford avers that it did not
receive notice of the cause of action against the union until
sonme six nonths after it was filed, and then only |earned of the
action through a subpoena served on one of its enployees. Such
untinely notice is not sufficient to protect against the
prejudi ce contenplated by Rule 15(c). "The 'prejudice' to which
the Rule refers is that suffered by one who, for lack of tinely
notice that a suit has been instituted, nust set about assenbling
evi dence and constructing a defense when the case is already

stale.” Nelson v. County of Allegheny, 60 F.3d 1010, 1014-15 (3d

Cr. 1995), cert. denied sub nom Beddingfield v. Allegheny

County, 116 S.Ct. 1266 (1996). This is precisely the type of
prejudi ce Ford would face by having to naintain a defense on the
nmerits at this stage of the proceedings. Discovery in this
matter closed on January 31, 1997. Both the plaintiff and the
union, the original parties in this action, tinely filed pre-

trial menoranda in February, 1997. |In addition, those parties
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filed notions for sunmary judgnent which this court decided on

June 16, 1997. C. Wne, 167 F.R D. at 39-40 (denying plaintiff
| eave to anmend conplaint, in part, because "discovery [had] been
conpl et ed and Def endants' summary judgnent notions [had] al ready
been briefed and filed"). Since this case is ready for trial, I
nmust concl ude that Ford would i ndeed be prejudiced if forced, at

this point, tolitigate on the nerits.

In sum | find that the plaintiff cannot neet her
burden on the notice requirenent, and Ford woul d be prejudiced if
required to defend this action at this time. Thus, | need not
address the second prong of Rule 15(c), whether Ford knew or
shoul d have known that, but for a m stake, the action would have

3

been brought against it. Accordingly, | shall grant Ford's

motion to disn ss.

3 1t appears, however, that plaintiff also could not
satisfy the nistake requirenent of Rule 15(c) since Ford would have
had no reason to think that plaintiff had erred in omtting Ford from
the suit. The original conplaint alleged a breach of the duty of fair
representation claimagainst the union. An enployee may bring such a
claimsolely against the union. See, e.qg., Breininger v. Sheet Mt al
Wrkers Intern. Ass'n Local Union No. 6, 493 U S. 67, (1989) (holding
a union's adninistration of a hiring hall is subject to the duty of
fair representation even though there was no possi bl e breach of
contract claimagainst the enployer). Further, even if viewed as a
hybrid suit, Ford would have had no indication that the plaintiff had
intended to bring suit against Ford since an enpl oyee bringing a
hybrid action may sue the union, the enployer, or both. DelCostello,
462 U.S. at 165 ("The enpl oyee may, if he chooses, sue one defendant
and not the other."). Thus, under either scenario, Ford would have
had no basis for believing the plaintiff had m stakenly excluded Ford
as a def endant.




An order follows.

I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

MARY C. RI M5,
Plaintiff,

Cvil Action
No. 96-5640

V.

UNI TED AUTO WORKERS LOCAL 1695
and FORD ELECTRONI CS AND
REFRI GERATI ON CORPORATI QON,

Def endant s.

ORDER
AND NOW this day of April, 1998, the Defendant's
Motion to Dismss is GRANTED. The plaintiff's clains against
Def endant Ford El ectronics and Refrigeration Corporation are

di sm ssed with prejudice.

BY THE COURT:

Robert S. Gawt hrop, 111, J.



