IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HERBERT FEI NZI G : CIVIL ACTI ON
V.

DOYON SERVS., INC. d/b/a

KANTI SHNA ROADHOUSE CO. ,

DOYON, LTD., GOLDEN TUNDRA CO.

formerly known as KANTI SHNA

ROADHOUSE CO., and KANTI SHNA )

ROADHOUSE CO. ) NO. 97-4638

MEMORANDUM

WALDVAN, J. April 17, 1998

This is a personal injury action. Plaintiff is suing
the current and fornmer owners of the Kantishna Roadhouse resort
i n Fairbanks, Al aska for negligence that allegedly caused
injuries to himin a bicycle accident on July 20, 1995 whil e he
was staying at the resort.

Plaintiff is a citizen of Pennsylvania. Defendants are
corporations organi zed under the | aws of Al aska and naintain
their principal places of business in that state. Subject matter
jurisdiction is predicated on diversity of citizenship.

Presently before the court is defendants’ Mdtion to
Dismiss for lack of personal jurisdiction and for inproper venue.
See Fed. R Cv. P. 12(b)(2), 12(b)(3).

Wiile the allegations of the conplaint are taken as

true, once a defendant asserts a jurisdictional defense the



plaintiff bears the burden of proving, through affidavits or
ot her conpetent evidence, sufficient contacts with the forum
state to establish personal jurisdiction over each defendant.

Dayhoff Inc. v. HJ. Heinz Co., 86 F.3d 1287, 1302 (3d Cr.

1996), cert. denied, 117 S. C. 583 (1996); North Penn Gas Co. V.

Corning Natural Gas Corp., 897 F.2d 687, 689 (3d Cir. 1990) (per

curianm), cert. denied, 498 U S. 947 (1990); Provident Nat’'l Bank

v. California Fed. Savs. Ass’'n, 819 F.2d 434 (3d Gr. 1987);

Gehling v. St. George’s School of Medicine, Ltd., 773 F.2d 539,

542 (3d Cr. 1985). Plaintiff nust establish those contacts with

reasonable particularity. See Mellon Bank (East) PSFS Nat'’|

Ass’n v. Farino, 960 F.2d 1217, 1223 (3d Cr. 1992); Provi dent

Nat'|l Bank, 819 F.2d at 437.

Plaintiff presents no evidence and nakes no argunent to
support a finding of personal jurisdiction or proper venue wth
regard to defendants Doyon Services, Doyon, Limted or Gol den
Tundra. The court can discern no basis for exercising
jurisdiction over those defendants. The court will consider the
evi dence whi ch has been submtted regardi ng def endant Kanti shna
Roadhouse Conpany (“Kantishna”).?

A federal district court may exerci se personal

jurisdiction over nonresidents of the forumstate to the extent

1 It appears that at the time of plaintiff’s accident
Kanti shna Roadhouse Conpany had signed a sale agreenent with
Doyon Services and Doyon, Limted for the resort property. The
| atter defendants contend that this was solely a purchase of
assets and they did not assunme the seller’s liabilities. The
Gol den Tundra Conpany’s relationship to the Kanti shna Roadhouse
resort is not explained to the court by any party.
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authorized by the law of that state. See Fed. R CGv. P. 4(e);

North Penn Gas Co., 897 F.2d at 689; Provident Nat’'l Bank, 819

F.2d at 436. |In exercising personal jurisdiction, the court nust
determ ne whet her jurisdiction exists under the forumstate’'s
long-armjurisdiction statute and, if it does, whether the
exercise of jurisdiction would violate the due process cl ause of

the Fourteenth Anmendnent. Van Buskirk v. Carey Canadi an M nes,

Ltd., 760 F.2d 481, 489-90 (3d G r. 1985). Pennsylvani a nerges
this two-part inquiry by providing that a court may exercise
personal jurisdiction to the full extent permtted by the
Constitution. 1d. at 490; 42 Pa. Cons. Stat. Ann. 8§ 5322(b).
The | aw provides two bases for a court to exercise in
personam jurisdiction over a nonresident corporate defendant --

general jurisdiction and specific jurisdiction. See Provident

Nat’'| Bank, 819 F.2d at 437; 42 Pa. Cons. Stat. Ann. § 5301,

5322.
To invoke specific jurisdiction, the plaintiff’s cause
of action nust arise fromthe defendant’s forumrel at ed

activities. Burger King Corp. Vv. Rudzewicz, 471 U. S. 462, 472

(1985); North Penn Gas, 897 F.2d at 690; Bork v. MIls, 329 A 2d

247, 249 (Pa. 1974). To establish specific jurisdiction, a
plaintiff rmust show that a defendant has sufficient m ninmm
contacts with the forumstate “such that [the defendant] should

reasonably anticipate being haled into court there.” Wrld-Wde

Vol kswagen Corp. v. Wodson, 444 U.S. 286, 297 (1980); North Penn

Gas, 897 F.2d at 690.



Plaintiff does not suggest that there is a basis for
specific personal jurisdiction over defendant Kantishna and no
such basis is apparent. Plaintiff allegedly suffered personal
injuries in Alaska as a result of defendant’s negligence in that
state. Hi s injuries did not arise fromany activities of
def endant in Pennsylvania. There is no specific jurisdiction.

Ceneral jurisdiction may be exerci sed even when the
claimarises fromthe defendant’s non-forumrel ated activities.

Hel i copteros Naci onales de Colunbia, S.A., 466 U S. at 414 n.9;

Gehling, 773 F.2d at 541. To establish general jurisdiction over
a defendant, however, the plaintiff “nmust show significantly nore

than m ni num contacts.” Provident Nat'l Bank, 819 F.2d at 434.

See also Reliance Steel Prods. Co. v. Watson, Ess, Marshall &

Enggas, 675 F.2d 587, 589 (3d Cir. 1982). The nonresident
defendant’s contacts with the forum nust be “conti nuous and

systematic.” Fields v. Ramada Inn, Inc., 816 F. Supp. 1033, 1036

(E.D. Pa. 1993); 42 Pa. Cons. Stat. Ann. 8 5301(a)(2)(iii). See

also Provident Nat’'l Bank, 819 F.2d at 437; Gehling, 773 F.2d at

541: Reliance Steel Prods. Co., 675 F.2d at 589. Contacts are

continuous and systematic if they are “extensive and pervasive.”

Fields, 816 F. Supp. at 1036. See also Reliance Steel, 675 F.2d

at 589.
Many of the factors that typically support the exercise

of general personal jurisdiction are notably absent in this case.



Kanti shna has never been licenced or qualified to do business in
Pennsyl vani a and has never owned real property or maintained a
pl ace of business in the Commonweal th. There is no evidence that
def endant has ever enployed an agent, maintained a mailing
address, maintai ned a bank account or paid any tax in
Pennsyl vani a.

Plaintiff argues that neverthel ess the court has
general personal jurisdiction over Kantishna because the conpany

advertised its resort in the State of Al aska Vacati on Pl anner and

Al aska Magazi ne which are distributed worl d-wi de, because it

advertised in Alaska Airline Magazine which is available to

passengers on Alaska Airline flights and thus distributed
“outside the state of Al aska,” because it nmintained a national
toll-free nunber for reservations fromout-of-state travelers and
because plaintiff’s Pennsyl vani a- based travel agent retained a
ten percent conm ssion for arranging his travel plans to the
Kanti shna Roadhouse resort. 2

Plaintiff correctly notes that a nonresident
corporation may subject itself to general personal jurisdiction
t hrough substantial pronotional activities in the forum
Plaintiff relies on three cases in which courts cited such

pronotional activity in finding the presence of personal

2 The travel agency in question is in Wexford in the
Western District of Pennsyl vani a.
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jurisdiction. See Wintraub v. Walt Disney Wrld Co., 825 F

Supp. 717, 721 (E.D. Pa. 1993); Gavigan, supra; Sider v. Honowack

Lodge, 75 D.&C. 2d 312, 318 (C.P. Phila. 1975). 1In those cases,
however, the pronotional activity was extensive and targeted
specifically at the forum

In Wi ntraub, the defendant had “extensive public
relations activities in Pennsylvania, advertising directed at
Pennsyl vania -- not the general public, and a toll-free tel ephone
nunber for Pennsylvania travel agents.” 825 F. Supp. at 721. In
Gavi gan, the defendant participated in pronotional activity with
a local hotel and departnent store, and purchased substanti al
| ocal television and print advertising. 646 F. Supp. at 787-89.
In Sider, a New York resort “actively and directly” solicited
busi ness within Pennsylvania. 75 D.&C 2d at 318.

There is no evidence that Kantishna directed
advertising efforts specifically at Pennsylvania. Defendant
never sent agents to Pennsylvania to encourage |local residents to
visit the resort. Defendant never placed nagazi ne, newspaper,
tel evision or radio advertisenents in Pennsylvania. Defendant
never conducted direct mail solicitation of Pennsylvania
residents. The three identified publications in which it did
advertise were not targeted at the Pennsylvania market. There is
no evi dence that Al aska Airlines even has any flights into or

from Pennsyl vani a.



The |l ack of advertising directed towards Pennsyl vani a
“is a crucial factor, for it is precisely this |ack of |ocal
advertising which courts have enphasized in finding that the
quality and quantity of advertising were insufficient.” Gvigan

v. Walt Disney World, Inc., 646 F. Supp. 786, 789 (E. D. Pa.

1986). See also Peek v. Colden Nugget Hotel and Casino, 806 F

Supp. 555, 559 (E.D. Pa. 1992). Defendant’s nodest general
pronotional activity does not support a finding that it engaged
in extensive and pervasive business activity in Pennsyl vani a.

See CGehling, 773 F.2d at 554 (defendant’s advertisenents in non-

Pennsyl vani a publications with international circulation does not
constitute continuous and substantial contacts with forum;

Brandon v. Belnont Mdtel Corp., 1990 W 90123, *5 (E.D. Pa. June

26, 1990) (supply of pronotional materials by defendant notel to
Mai ne Publicity Bureau which sent themto prospective vacationers
i n Pennsyl vani a does not support exercise of general personal

jurisdiction); Slota v. The Moorings, Ltd., 494 A . 2d 1, 6 (Pa.

Super. 1985) (no personal jurisdiction where defendant’s
pronotional material appeared in national publications including

Yachti ng Magazi ne, Sail ©Mugazi ne, and Cruising Wrld). See al so

Schulman v. Walt Disney Wrld Co., 1992 W. 38390, *2 (E. D. Pa.

Feb. 25, 1992) (citing cases on insufficiency of general
advertising and solicitation).

Def endant’ s nmmi nt enance of a national toll-free



t el ephone nunber is also not a significant forumcontact. See

Cooperman v. Island Hotel Co., 1991 W 147493, *1 (E.D. Pa. July

26, 1991), aff’'d, 958 F.2d 362 (3d Cr. 1992); Brandon, 1990 W
90123 at *4 (“although [the nptel] maintained a toll-free nunber
for making reservations, it was not for the exclusive use of
Pennsyl vania residents”); Slota, 494 A 2d at 6 (“there is no
toll-free nunber which Pennsyl vani a residents exclusively can use
to reserve accomodations”). There is no evidence that the toll-
free nunber was listed in any Pennsylvania tel ephone directory or
that it was intended for use exclusively by Pennsyl vani a
residents. There is also no evidence that Pennsyl vania residents
regul arly used the nunber.

The addition of evidence that one Pennsylvania travel
agent on one occasion wthheld a standard ten-percent comm ssion
when reserving accomodati ons at the Al aska resort still does not
denonstrate continuous and systematic contact with the forum

See Cooperman, 1991 W 147493 at 1 (“Such agents are not

enpl oyees or agents of the defendant, and the bare fact that such
a business arrangenent exists is insufficient to prove that

def endant has ‘continuous and systematic’ contacts in the
forunt); Brandon, 1990 WL 90123 at *5 (evidence that defendant
had paid four referral fees to Pennsylvania travel agents “is
out wei ghed by the | ack of any evidence that defendants engaged in

advertising specifically directed towards Pennsylvania”).



The Courts in Gehling, Coopernman, Brandon and Slota

found that general personal jurisdiction could not be exercised
over defendants who had substantially simlar or greater contacts
w th Pennsyl vani a than Kanti shna. The observation of the Court
in Brandon is equally applicable in this case:

if defendant[’ s] pronotional activities ained at

attracting out-of-state guests in general were

sufficient to enable this court to exercise personal
jurisdiction over defendant in this case, defendant
woul d be potentially subject to personal jurisdiction
in every state where [its] guests reside, even if

def endant made no efforts to specifically target [its]

advertising toward residents of those states.
Brandon, 1990 WL 90123 at *5.

The court does not have personal jurisdiction over any
defendant in this case. Thus, no defendant “resides” in this
district for purposes of venue. See 28 U . S.C. § 1391(c). Also,
a “substantial part of the events or om ssions giving rise to the
clainf clearly did not occur here. See 28 U S.C. § 1391(a).
Accordingly, venue for this action does not lie in this district.

Despite the absence of personal jurisdiction and |ack
of venue, dism ssal of plaintiff’s action is not mandated. Wen
it isinthe “interest of justice,” a federal court in which
venue is inproper may transfer a case to another district in
whi ch the case could have been brought. See 28 U.S.C. § 1406(a).

The District of Alaska is clearly one in which this action could

have been brought and appears on the record presented to be the



only district in which venue and personal jurisdiction over each
def endant can be ensured. A court need not have personal
jurisdiction to transfer a case because of inproper venue.

&oldlaw, Inc. v. Heiman, 369 U S. 463, 465-66 (1962).

&ol dlaw al so has been read to permt the transfer of a

case for lack of personal jurisdiction. See Porter v. Goat, 840

F.2d 255, 257 (4th Gr. 1988); Corke v. Saneiet MS. Song of

Norway, 572 F.2d 77, 80 (2d Gr. 1978); Taylor v. lLove, 415 F.2d

1118, 1120 (6th G r. 1969), cert. denied, 397 U S. 1023 (1970);

Mayo dinic v Kaiser, 383 F.2d 653, 656 (8th Cr. 1967); Dubin v.

U.S., 380 F.2d 813, 815 (5th Gr. 1967); Shaw v. Boyd, 658 F

Supp. 89, 92 (E.D. Pa. 1987). Also, 28 U.S.C. § 1631 which
directs that a court which lacks jurisdiction “shall” transfer an
action if that is in the interest of justice has been construed
to enconpass transfers for |ack of personal, as well as subject

matter, jurisdiction. See Ross v. Colorado Qutward Bound School,

Inc., 822 F.2d 1524, 1527 (10th Cr. 1987); Carty v. Beech

Aircraft Corp. 679 F.2d 1051, 1065-66 & n.17 (3d G r. 1982);

Jaffe v. Julien, 754 F. Supp. 49, 53 (E.D. Pa. 1991); Nolt &

Nolt, Inc. v. Ro Grande, Inc., 738 F. Supp. 163, 166 (E.D. Pa.

1990). See also HII v. U S Ar Force, 795 F.2d 1067, 1070-71

(D.C. Gr. 1986).
A dismissal of this action w thout prejudice would

effectively bar plaintiff’s claim See Al aska Stat. § 09.10.070
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(two year statute of limtations for personal injury clains under
Alaska law). It is in the interest of justice to transfer an
action where a dismssal for |lack of personal jurisdiction or
venue would result in statute of limtations problens. Peek, 806

F. Supp. at 560; Wns v. Beach Terrace Motor Inn, Inc., 759 F

Supp. 264, 270 (E.D. Pa. 1991). The court will thus transfer

rather than dismss the action.® An appropriate order will be
ent er ed.
3 As there has been absolutely no showi ng that venue is

proper for the other three defendants, this case would be subject
to transfer even if plaintiff had established jurisdiction and
venue as to Kantishna as the clainms against all of the defendants

appear to be inextricably intertwined. See Cottrman Transm SSions
Systens, Inc. v. Martine, 36 F.3d 291, 296 (3d Cir. 1994).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HERBERT FEI NZI G . CGVIL ACTION
V.

DOYON SERVS., INC. d/b/a

KANTI SHNA ROADHOUSE CO. ,

DOYON, LTD., GOLDEN TUNDRA CO.

formerly known as KANTI SHNA

ROADHOUSE CO., and KANTI SHNA :

ROADHOUSE CO. : NO 97-4638

ORDER
AND NOW this day of April, 1998, upon

consi deration of defendants’ Mdtion to Dismss Conplaint for Lack
of Personal Jurisdiction and for |nproper Venue pursuant to Fed.
R Cv. P. 12(b)(2) & 12(b)(3) (Doc. #4), and plaintiff’s
response thereto, consistent with the acconpanyi ng nenorandum |IT
| S HEREBY ORDERED t hat said Mdtion is DEN ED and, pursuant to 28
U S C 88 1406(a) & 1631, in lieu of dismssal the above-
captioned case is TRANSFERRED to the U. S. District Court for the

District of Al aska at Anchorage.

BY THE COURT:

JAY C. VWALDMAN, J.



