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VALERY S| GAL

MEMORANDUM
Ludw g, J. April 14, 1998
This menorandum follows an order entered Novenber 24,

1997 denying defendant Valery Sigal’s pro se 28 U S.C. § 2255
petition.?!

On January 28, 1994 petitioner pleaded guilty to eight
counts of an indictnment. |Included were one count of conspiracy to
aid and abet the distribution of cocai ne base through the sal e of
crack vials, 21 U S.C. § 846, five counts of noney | aundering, 18
US C 8 1956(a)(3)(A), and two counts of crimnal forfeiture, 21
US C §853and 18 U.S.C. § 982. The applicabl e guidelines range
was a sentence between 108 and 135 nonths. Petitioner was
sentenced to a termof 46 nonths inprisonment.? On July 17, 1997

a pro se petition to vacate, set aside or correct sentence pursuant

to 28 U S.C. § 2255 was fil ed.

! 'On January 6, 1998 a revised order was entered,
adding a certification of unappealability. See Order, No. 97-
2053 (3d GCir. Dec. 3, 1997).

2 The CGovernnent filed a § 5K1.1 notion as a result of
petitioner’s substantial assistance.
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The petition nmade two clains: first, that the governnent
acted “arbitrarily” in charging conspiracy to distribute crack,
rat her than powder, cocaine, 21 US. C. § 846, def. nmem at 7;
second, that his counsel was ineffective for failing to nove for a
downward departure under the Sentencing Guidelines 8§ 5K2.0 -
reduction for a mtigating circunstance not adequately consi dered
by the Guidelines. 1d. at 11.

Both clains are rejected. Cains of error in applying
the Sentencing GQuidelines ordinarily are barred if the issue was
not presented to the sentencing judge. “A defendant who fails to
object to errors at sentencing and subsequently attenpts to raise
them on direct appeal nust denonstrate ‘cause and prejudice’ for

that failure.” United States v. Essig, 10 F.3d 968, 996-97 (3d

Cr. 1993). As explained by our Court of Appeals:

Federal habeas review ... is barred unless [defendant]
can denonstrate cause for the default and actua
prejudice as aresult of the alleged viol ati on of federal
| aw, or denonstrate that failure to consider the claini]
wWill result in a fundanmental m scarriage of justice.

Flaner v. Delaware, 68 F.3d 736, 755 (3d Gr. 1995) (quoting

Col enan v. Thonpson, 501 U.S. 722, 724, 111 S. C. 2546, 2551, 115

L. Ed.2d 640 (1991)).

Here, there has not been such a show ng. Until now,
petitioner did not assert that his conduct - manufacture and sal es
of crack vials - was unrelated to the distribution of crack
cocai ne. Instead, he knowi ngly and voluntarily pleaded guilty to
violating 21 US.C. 8 846 - conspiracy to aid and abet the

distribution of cocaine base through the sale of crack vials.
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Furthernore, at sentencing, he did not object to the presentence
report, which stated that he was liable for the distribution of
158, 000 grans of crack cocai ne based on distribution of 3,160, 000
crack vials.® He also did not raise this issue on direct appeal.?
Petitioner has not denonstrated cause for the procedural default or
a fundanental injustice. See Essig, 10 F.3d at 996-97.
Petitioner argues that the fact basis for his guilty
pl eas was defective because the governnent did not evidence a
speci fic controll ed substance - crack, as opposed t o powder cocai ne
- in support of the drug distribution charges 21 U.S.C. § 846.° He
suggests that “cross-contam nation” occurred in the governnent
| aboratory - and that the governnment used “one-sided” |ab reports.
Def. mem at 4, 6-7. As noted, petitioner has not raised these
argunents in relation to his guilty plea previously. 1In addition
to his prior adm ssion, it was reasonably foreseeable that vials

woul d be used for crack, and in any event, petitioner has not

® The governnent arrived at this figure by cal cul ating
t hat each crack vial could contain 1/20th of a gram of cocai ne
base. CGovt. nmem at 4.

* On direct appeal, petitioner challenged the denial of
a downward departure under Cuidelines 8 2D1.1, Application Note
14, which permits a downward departure if the offense | evel based
on the amount of controlled substance for which defendant is
account abl e overstates defendant’s cul pability. The Court of
Appeal s affirnmed the denial of departure. United States v.
Valery Sigal, 107 F.3d 864, 864 (3d Cir. 1997).

® Petitioner concedes that his claimis not “selective
prosecution” based on an inpermssible factor such as race,
religion, or exercise of a constitutional right. Def. nmem at 7.
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produced any evi dence of “cross contam nation.” The fact basis of
petitioner’s guilty plea was not defective.

As to the issue of constitutionally ineffective
assi stance of counsel -

[ T] he def endant nust showthat counsel’s performance was
deficient. This requires showi ng that counsel nade
errors so serious that counsel was not functioning as the
“counsel ” guar ant eed by the Si xt h Amendnment. Second, the
def endant nust show that the deficient performance
prej udi ced the defense. This requires show ng that
counsel’s errors were so serious as to deprive the
defendant of a fair trial, a trial whose result is
reliable.

Strickland v. Washi ngton, 466 U. S. 668, 687, 104 S. Ct. 2052, 2064,

80 L. Ed.2d 674 (1984), United States v. Kauffrman, 109 F. 3d 186,

190 (3d Gr. 1997) (“This two-part test [of Strickland V.

Washi ngton] is applicable to petitioners who challenge the

effectiveness of counsel after the entry of a guilty plea.”).
Petitioner bases his ineffectiveness argunent on his
counsel’s not requesting a dowward departure under Cuidelines 8§
5K2.0. The factors that petitioner contends warranted a departure
under 8 5K2.0 include: a previously crine-free life; aberrant
nature of crimnal behavior; and extraordinary restitution. Def.
mem at 10-12, 14. Al though these factors may support a downward
departure in a given case, they woul d have been i nsufficient here.
First, petitioner’'s “previously crine-free life” is part of the
Qui delines’ <calculation of the appropriate crimnal history

cat egory. ® Second, petitioner’s conduct wth respect to the

® The presentence report cal cul ated petitioner’s
(continued...)



conspiracy cannot be said to have been “aberrant.” Qur Court of
Appeal s has descri bed aberrant behavior - “a |l ack of planning ..

a single act that 1is spontaneous and thoughtless, and no
consideration is given to whether the defendant is a first-tine

offender.” United States v. Mrcello, 13 F.3d 752, 761 (3d Cir.

1994). Considering its extent and duration, petitioner’s offense
conduct cannot be characterized as “spontaneous and t houghtless.”’
Third, petitioner’s “restitution” argunent refers to anounts
forfeited under counts 27 and 42 of the indictnent, and anounts
required to be paid by himto the RS in back taxes and penalti es.
These paynents do not constitute restitution - and therefore could
not qualify as “extraordinary restitution” not adequately
consi dered by the Cuidelines.

Accordi ngly, none of the presently raised factors, taken
separately or in conjunction, would anount to a valid basis for a

downward departure in this case.® As a result, the failure of

petitioner’s counsel to assert them is not equatable with a

®(C...continued)
crimnal history points as zero and a crimnal history category
of 1.

" The of fense conduct described in the presentence
report covers a three-year period.

8 The petition also asserts that a “reduction in
sentence” in warranted under 8§ 5Cl1.2, the so-called “safety
val ve” provision. However, this section does not formthe basis
of a downward departure. Rather, it permts a sentence |ess than
a mandatory m ni mum under certain circunstances not applicable
her e.



“deficient performance.” Strickland, 466 U S. at 687, Kauffnan,
109 F.3d at 190.°

Even if his counsel’s failure to request a downward
departure under 8 5K2. 0 were, arguably, “deficient,” petitioner has
not shown a reasonable probability that “the result of the

proceedi ng was fundanental |y unfair or reliable.” United States v.

Washi ngton, 1997 WL. 327459 at *2 (referring to Strickland, 466

U S. at 687). Petitioner’s sentence cannot be deened fundanental |y
unfair because his attorney failed to nake a neritless argunent in

hopes of attaining a further departure. See United States v.

Washi ngton, 1997 WL. 327459, *2 (E.D. Pa. 1997) (“OQoviously a
def endant cannot showt hat a proceedi ng was fundanental |y unfair if
the underlying clains the attorney failed to raise are neritless,
because the outcone of the proceeding would not be different.”).
Moreover, all of the information as to petitioner’s personal
hi story were considered in granting him a considerabl e downward
departure as permtted by the governnent’s 8§ 5K1. 1 notion. At sone
downwar d departure point, other factors, such as just punishnent,

wi |l prevent any further departure.

Edmund V. Ludw g, J.

° In evaluating an ineffective assistance claim an
attorney is entitled to “substantial deference” with respect to
judgnents of strategy. United States v. Kauffrman, 109 F. 3d at
190. Here, it can be inferred that petitioner’s counsel nmade a
strategic judgnent that it was not in petitioner’s best interests
to file a neritless downward departure notion.
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