IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY PERNA : CAViIL ACTI ON
and ANNA PERNA
V.
NI CHOLAS BARBI ER
and QUI CK & REILLY, |INC : No. 97-5943
ORDER

AND NOW this 14th day of April, 1998, the pro se
petition of plaintiffs Anthony Perna and Anna Perna to vacate the
NASD arbitration award of June 30, 1997 against plaintiffs and in
favor of defendants Ni cholas Barbieri and Quick & Reilly, Inc. is

denied. A nmenmorandumis entered with this order.

Ednund V. Ludw g, J.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY PERNA : CIVIL ACTI ON
and ANNA PERNA
V.
NI CHOLAS BARBI ER
and QU CK & REILLY, INC © No. 97-5943
MEMORANDUM
Ludwi g, J. April 14, 1998

Thi s menor andum acconpani es an order denying plaintiffs’
pro se petition to vacate a National Association of Securities

Deal ers arbitration award entered agai nst them on June 30, 1997.°*

Backgr ound

On Septenber 12, 1981, plaintiffs Anthony Perna and Anna
Perna opened a custoner’s account with defendant Quick & Reilly,
Inc. and proceeded to deal with its enployee representative,
def endant Ni cholas Barbieri. On June 27, 1996, plaintiffs filed a
claim in NASD arbitration against defendants,? asserting that

because of Barbieri’s failure to execute an order according to

' Plaintiffs, who were represented at the arbitration,
are now representing thensel ves.

2 An anended claimwas filed on May 7, 1997.
1



instructions in aletter witten by plaintiff Anthony Perna dated
Cct ober 28, 1995, they | ost approxi mately $37,000. 3

This action is governed by the Federal Arbitration Act,
9 U.S.C. §10.* Section 10(a) sets forth four grounds for vacating
an arbitration award that is subject to the Act:

(1) Where the award was procured by corruption, fraud, or
undue neans.

(2) Where there was evident partiality or corruption in
the arbitrators, or either of them

(3) Wiere the arbitrators were guilty of m sconduct in
refusing to postpone the hearing, upon sufficient cause
shown, or in refusing to hear evidence pertinent and
material to the controversy; or any other m sbehavi or by
which the rights of any party have been prejudiced.

(4) Where the arbitrators exceeded their powers, or so
inperfectly executed them that a nutual, final, and
definite award upon the subject nmatter was not nade.

(5) Wiere an award is vacated and the tinme within which
the agreenment required the award to be nmde has not
expired the court may, in its discretion, direct a
rehearing by the arbitrators.

9 U.S.C § 10(a).

® The underlying dispute concerns whether or not
defendants failed to execute a certain transaction requested by
plaintiffs, which is alleged to have resulted in a series of
| osses. Defendants argue that the award was proper and supported
by the facts. See defendants’ notion and exhibits, which include
the statenent of plaintiffs’ claimto the panel, defendants’
reply brief, and a copy of the arbitrators’ decision and award.

* The Act includes contractual arbitrations, such as
the one held in this case pursuant to the custoner agreenent
between plaintiffs and the securities deal er defendant Quick &
Reilly. 9 US.C 82 (“Awitten provision...in a contract...to
settle by arbitration...shall be valid, irrevocable, and
enforceable...”).



Qur Court of Appeals has nmade clear that the applicable
standard of review of an arbitration award is “fairness of the

proceeding as a whole.” Newark Stereotypers’ Union No. 18 v.

Newar k Morning Ledger Co., 397 F.2d 594, 600 (3d Cr.), cert.

denied, 393 U.S. 954, 89 S. C. 378, 21 L. Ed.2d 365 (1968). |If
the arbitration proceedinginits entirety was fair, the award w ||
not be set aside because of incidental errors. 1d. Gounds for
vacating an award have been construed narrowy.

The reason is that the parties chose to resol ve outside
the traditional court systemany disputes that m ght arise between
them Part of their agreenent was that an arbitration decision
woul d be “final and bindi ng” and not subject to the usual right of
appeal that acconpanies cases that originate in court. As
expressed in the Act, Congress intended to authorize the vacating
of a contractual arbitration award only where the arbitrati on was
proven to be a nockery or shamor to have been conducted illegally

or by corrupt arbitrators. See Newark Stereotypers’ Union, 397

F.2d at 598-99. Strict enforcenent has been the rule. As stated
by the Court, the Act “establishes a federal policy favoring
arbitration, requiring that we rigorously enforce agreenents to

arbitrate.” Shearson/ Anerican Express Inc. v. MMahon, 482 U S

220, 226, 107 S. C. 2332, 2337, 96 L. Ed.2d. 185 (1987) (citations
omtted).
The law that applies to a petition to vacate an

arbitration award under the Act has been summari zed as fol | ows:



[Arbitration awards are] presunmed to be valid and
arbitration proceedings need not neet procedura
requi renents; awards are not reviewable for errors or
m sinterpretations of fact or law, and arbitrators are
not required to give reasons for their decisions; only
t hose grounds specified in 8 10 may be considered as a
possi ble basis for vacating, and the burden of
establishing such grounds is on the party seeking to
upset the award.

Mar gar et Shul enberger, Construction and Application of 8 10(a-d) of

United States Arbitration Act of 1947, Providing G ounds for

Vacating Arbitration Awards, 20 A L.R 295, *50 (1974 & supp

1996) .

Inplaintiffs’ petition, the bases asserted for vacati ng
the arbitration award entered against them are “undue neans,”
“partiality,” and “arbitrators exceeded their powers.” Each w ||

be considered separately.

| - Undue Means

In order to show “corruption, fraud or undue neans,” a

plaintiff nust show an occurrence that so infected the arbitration

process that the result was “immoral if not illegal.” A.G Edwards

& Sons, Inc. v. MCollough, 967 F.2d 1401, 1403 (9th Gr. 1992),

cert. denied, 113 S. C. 970 (1993). A procedural irregularity

must be fundanmental. See Teansters Local 312 v. Matlack, Inc., 118

F.3d 985, 996 (3d Cir. 1997) (award should be vacated where
arbitrator entered decision wthout notice and in violation of
representation that there would be further opportunity to be

heard) .



Here, the irreqgularities alleged consist in part of
defendants’ | ate responses to discovery requests including m ssed
deadl i nes.®> See petition to vacate, 10-12. Such violations are
not fundanental unless they taint the outcone of the proceeding,
whi ch has not been shown to have occurred in this case.

It is also alleged, as “undue neans,” that the NASD s
tape recording of the hearing itself was of such a poor quality as
to frustrate plaintiffs’ effort to review the proceeding. See
plaintiffs’ letter to Judge Ludwi g of January 17, 1998 at 2-3.°
Plaintiffs have not denonstrated, however, how or in what nmanner
this difficulty coul d anount to “undue neans.” Plaintiffs attended
the arbitration hearing, and there is no specific claimor instance

asserted by them of “undue neans” as understood in the | aw.

Il - Partiality

Plaintiffs also charge the arbitrators with “evident
partiality” under 9 U.S.C. 8 10(a)(2). Essentially, they point to
two aspects of the hearing. First, the arbitrators asked a
substantially |arger nunber of questions of plaintiffs than of

def endants or defendants’ w tnesses. See plaintiffs’ petition at

® Defendants’ position is that no violations occurred.
See defendants’ notion to dismss, 4-5 (perm ssion obtained to
extend deadl i nes).

® Because plaintiff are pro se, their letters, although
not a part of the record or a proper nethod of presenting
argunent, will be considered in order to set forth plaintiffs
posi tion.



10 (“Qoviously [the arbitrator] gave the inpression that ny
testinony had to be restrengthened and M. Barbieri’s evasive and
non-docunented testinony was just fine.”).

Second, a corporate officer of Qick & Reilly was
permttedto attend the arbitrati on hearing and to comruni cate with
def endants’ attorneys. Accordingly, plaintiffs conclude that the
officer had a prior relationship with the chairperson of the
arbitration panel. See plaintiffs’ letter to Judge Ludw g of
January 21, 1998 at 2.’

Nei t her of t hese contentions IS support abl e.
Arbitrators, who sit in a judicial capacity, are permtted to ask
questions in an effort toclarify a party’ s position. Moreover, a
corporation acts through its officers and enployees, and a
representative of a corporate party is always all owed to be present
during a hearing or other |egal proceeding and to consult wth

counsel .8

Il - Arbitrators Exceeded Their Powers

" Defendants deny any prior relationship. See letter
of plaintiffs to defendants’ attorney, January 24, 1998
(attaching as an exhibit letter from defendants’ attorney denying
any acquai nt ance).

® The law requires that a substantial personal
rel ati onship between an arbitrator and a party nust be discl osed.
See Commonwealth Coatings Corp. v. Continental Casualty Co., 393
U S. 145, 150, 89 S. C. 337, 340, 21 L. Ed.2d. 301 (1968).
There is no evidence that such a relationship existed in this
arbitration - and the failure to reveal such a relationship would
be at the party’s and the arbitrator’s peril.

6



Inplaintiffs’ view, the arbitration award was conpl etely
agai nst the evidence. See plaintiffs’ petitionat 15. Plaintiffs’
argunent is that the arbitrators ignored the evidence and thereby
exceeded their powers - which under 9 U.S.C. 8 10(a)(4) is a ground
for vacating an award.

However, as to evidentiary matters, the issue on a
petition to vacate is not the sufficiency of the evidence but

whet her plaintiffs had a fair opportunity to be heard. See Newark

Stereotypers’ Union, 397 F.2d at 599 (“The statute cannot be read

to intend that every failure to receive relevant evidence
constitutes m sconduct which wll require the vacation of an
arbitrator’s award.”). In other words, while it may be difficult
for plaintiffs to understand or accept, the question is not whet her
the arbitration decision was right or wong or even totally
m sgui ded. That is not what the Act neans when it refers to
arbitrators who “exceeded their powers.” Again- it is amtter of
whet her plaintiffs were permtted to put on their case and to
present their version of the facts. Here, plaintiffs do not urge
that they were denied that opportunity - other than the
arbitrators’ refusal to consider a “case sunmary” submtted after
t he hearing. Whet her or not such contention is accurate or
i naccurate, a “case sunmmary” 1is not evidence and does not
constitute an essential part of the right to be heard.
In a simlar way, plaintiffs’ repeated requests for a
judicial reexam nation of the evidence unfortunately reflects a

m sunder standi ng of the arbitration | awunder the federal Act. The

v



court’s function is to preserve and enforce the arbitration
decision unless there is proof that - aside from the evidence
presented - the decision was arrived at illegally or irregularly.
What plaintiffs in this case are requesting is that the Court
consi der whether the arbitrators, under the evidence, reached the
wrong result. This the Court, under the applicable Act of
Congress, has no power to do. Under the law, even if the Court
were to disagree conpletely with the arbitrators’ decision, it may
not set aside the decision unless there is a specific statutory
ground for doing so. These grounds do not include the correctness

of the deci sion.

Edmund V. Ludw g, J.



