IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

HUVES HOUSTON HART : ClVIL ACTI ON
V.
UNI TED STATES : No. 96-5639

| NTERNAL REVENUE SERVI CE
COW SSI ONER OF | NTERNAL REVENUE

Ludwi g, J. April 14, 1998

MEMORANDUM

Thi s menorandum acconpani es an order entered this date
granting sunmary judgnent to defendants on the one outstanding
issue inthis action and denying plaintiff’s nost recent notion for
sancti ons.

By Order-Menorandum of Novenber 21, 1997 defendants’
notion to dism ss the anended conpl aint was granted in all but one
respect.! Reserved for sunmary judgnent was a clai mthat invol ved
facts outside plaintiff's pleadings.? The issue concerned a

docunent that plaintiff believed was used by thel.R S. in reaching

! Hunmes Houston Hart v. United States et al, No. 96-
5639, 1997 WL. 732466 (E.D. Pa. Nov. 21, 1997). Throughout
t hese proceedings, plaintiff has been pro se.

2 Summary judgnent is appropriate when after
considering the record in the Iight nost favorable to the non-
nmovi ng party, no genuine issue of material fact exists and the
nmoving party is entitled to judgenent as a matter of |aw
Celotex Corp. v. Catrett, 477 U S. 317, 323-325, 106 S. C. 2548,
91 L. Ed.2d 265 (1986); Knabe v. Boury Corp. 114 F.3d 407, 410
n.4 (3d Gr. 1997).




an invalid assessnment against himfor the 1991 tax year.? The
|.R'S. has denied the existence or use of such a docunent in
assessing plaintiff's tax liabilities, and maintains that the
original assessnent was based upon “information received by [the
. R S.] fromFirst Union Brokerage Service and the U.S. Trust Co.”
See defendants’ response to plaintiff’s subm ssions at 4.
Plaintiff cites 5 U S.C. 8 552a to require the I.R S. to divulge
the information relating to the contested docunent.* Am conpl. 1
113-15. Plaintiff acknow edges that the problemw th his 1991 tax
assessnent has been solved - the original erroneous assessnent has
been abated, see am conpl. T 77, and a refund of $190 has been
made, see Order of August 28, 1997.

Upon request, the I.R S. conducted a search of its files

i n August 1997 and certified under penalty of perjury that no such

8 According to the anended conpl ai nt, an enpl oyee of
the .R S. Problem Resolution Ofice told plaintiff in 1996 that
“the problemw th [his] 1991 return was failure to report an
incone item of $59,000 resulting froman alleged real estate
transaction involving a ‘Fairnmount’ or ‘Fairnont’ Mortgage

Conpany.” Y 56. In response to his request, an enpl oyee of the
|. RS sent plaintiff a nunbered |ist of the docunents used in
assessing his 1991 tax liability, with an item m ssing. [d. 1

59. Plaintiff has concluded that itemis the contested “Fairnont
Mor t gage Conpany” docunent.

* The Privacy Act, 5 U.S.C. 8§ 552a, requires “each
agency that maintains a systemof records” to “upon request by
any individual to gain access to his record or any information
pertaining to himwhich is contained in the system permt
him..to review the record and have a copy made of all or any
portion thereof....” 5 U S.C. 8§ 552a(d). The Act further
provides that if an agency refuses to conply with a request, “an
i ndividual may bring a civil action against the agency, and the
district courts shall have jurisdiction...” 5 US.C 8§
552a(g)(1).



docunent existedinplaintiff’s files and no such docunent was used
in assessnent of plaintiff’'s 1991 taxes. See transcript of status
conference, August 13, 1997. Defendants submitted an affidavit in
support of their position. See defendants’ notion to dismss,
decl aration of George Curran at 2. In Order of Novenber 21,
plaintiff was given an opportunity to submt evidence to rebut that
position.?®

Plaintiff’s subm ssions essentially nake two argunents.
The first is that the docunent nust have been a part of his ex-
wife'stax files - erroneously | eadi ng to an assessnent agai nst him
- and now is being intentionally withheld fromhimby the I.R S
The second is that the i ssue, even though resolved as to his 1991
tax liabilities, is not noot because the |.R S. has targeted hi mas
a “tax evader,” which will cause himproblens in the future.

As to the first argunent, plaintiff’s Decenber 1997
“transmttal” alleges that the docunent may exist in the file of
plaintiff’s ex-wife, Vivian Hart. See affidavit of Hunes Houston
Hart, attached to plaintiff’s transmttal, at 7. However,
defendants are prohibited by |law from di vul ging the contents of

anot her taxpayer’'s files without that person’s express witten

> Plaintiff has nade three subnissions - “Transnittal
of Fairnmont Mrtgage Conpany Evidence,” filed on Decenber 12,
1997; “Submttal Pursuant to Order of January 15, 1998," filed on
February 16, 1998; “Plaintiff’s Response to Defendant’s Response
of February 23, 1998,” filed on March 18, 1998. Al materials
submtted by plaintiff have been considered in resolving the
i ssue on sunmary judgnent.



consent. See defendants’ response at 3, n. 1.° Furt her,
plaintiff’s March 1998 “response” contends that if this is true,
his “right to disclosure” outweighs his ex-wife's “right to
privacy,” and alternatively, that she is “obligated under their
separation agreenent to consent to di scl osure of docunents rel ative

to [his] incone tax.”’

Plaintiff’'s response at 7-8. In addition,
plaintiff’ s response asserts that defendants have i ntentional |y and
Wi llfully refused to disclose the docunent to him Id. at 11-14.

Plaintiff may be understandably frustrated with the
inability to determ ne exactly what |led to the original erroneous
assessnment, albeit it was was |ater corrected. However, he has
poi nted to no evidence, beyond specul ation, to support any of the
positions taken by him- that the docunent either exists in his
files or was used in assessing his 1991 tax liability; that there
was a link between his and his ex-wife's tax files justifying

di scl osure of information in her files without her express witten

consent; or that the |I.R S ever intentionally or willfully

® I'n response, plaintiff reasons that the Fairnont
Mor t gage Conpany docunent is a “joint return” as defined by 26
U S.C 8 6103(b)(1) because, under his theory, it nust have noted
both his and his fornmer wife’'s names. As such, plaintiff
concludes that the I.R S. nust nake the docunent available to
him Plaintiff’'s reasoning, while creative, is incorrect - a
docunent used in calculating a “return” is not a “return” under
t he | anguage of the statute. Further, the statute expressly
provides that a “return” or “return information” does not include
“data in a form which cannot be associated wth, or otherw se
identify, directly or indirectly, a particular taxpayer.” 8§
6103(b)(1)-(2). This appears to be the situation.

" The obligations of plaintiff’'s ex-wife under their
separation agreenment are extraneous to this action against the
. R S.



wi t hhel d any informati on fromhim None of these theories has been
supported by any evidence or any proffer beyond conjecture.

Plaintiff’s second argunent is that defendants have
inplied that he is a “tax evader” based on the contested docunent,
and he “deserves the opportunity to clear his nane.” See
plaintiff’s February 1998 “submttal” at 1. There is no
evidentiary basis for this assertion or any presently pending
controversy. As noted, plaintiff’s 1991 tax liability has been
resolved. See am conpl. Y 77; Oder of August 28, 1997. And
there are no outstanding |I.R S. proceedings or matters invol ving
plaintiff. |f a problemshould arise, he has the record of this
action to refer to and if wongly accused, will be given the
assi stance of this court.

Summary judgnent nust be granted to defendants, and
plaintiff’s nost recent notion for sanctions will be denied. This

action will be closed.

Edmund V. Ludw g, J.



