IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CECI L HANKI NS

V.
ClVIL ACTI ON

C TY OF PH LADELPH A, AMERI CAN :

FEDERATI ON OF STATE, CITY AND NO. 95-1449
MUNI CI PAL EMPLOYEES AND :

AMERI CAN FEDERATI ON OF STATE,

COUNTY AND MUNI CI PAL EMPLOYEES

DI STRICT COUNCI L 47, LOCAL 2187 :

MEMORANDUM

WALDMAN, J. April 9, 1998

Backgr ound

Presently before the court are defendants’ Motions for
Summary Judgment. In his Third Amended Conpl aint, plaintiff
asserts clains against the defendant Gty under Title VII, PHRA
and 42 U.S.C. § 1983 for enploynent discrimnation based upon
race and under 8§ 1985 for conspiracy to discrimnate on the basis
of race.’ He asserts clains against the defendant unions for
conspiracy under 8 1985(3), civil conspiracy, fraudulent
m srepresentation, breach of contract and tortious interference
2

wi th prospective contractual relations.

Legal Standard

! Plaintiff also asserted a claimagainst the Cty

for breach of contract which was dism ssed earlier

2 Plaintiff also asserted clains against the unions
for intentional infliction of enotional distress and tortious
interference with contractual relations which were di sm ssed
earlier.



In considering a notion for sunmary judgnent, the court
nmust determ ne whet her the pleadings, depositions, answers to
interrogatories and adm ssions on file, together with the
affidavits, show there is no genuine issue as to any materi al
fact, and whether the noving party is entitled to judgnent as a

matter of law Fed. R Cv. P. 56(c). Anderson v. Liberty Lobby

Inc., 477 U.S. 242, 247 (1986); Arnold-Pontiac-GMC, Inc. V.

General Motors Corp., 786 F.2d 564, 568 (3d Gr. 1986). Only

facts that may affect the outcone of a case under applicable |aw
are “material.” Anderson, 477 U. S. at 248. A dispute over a
material fact is “genuine” only if the evidence is such that “a
reasonable jury could return a verdict for the nonnoving party.”
Id.

Al'l reasonable inferences fromthe record are drawn in
favor of the non-novant. 1d. at 256. Although the novant has
the initial burden of denonstrating an absence of genuine issues
of material fact, the non-novant nust then establish the
exi stence of each el enent on which he bears the burden of proof.

J.F. Feeser, Inc. v. Serv-A-Portion, Inc., 909 F.2d 1524, 1531

(3d CGr. 1990), cert. denied, 499 U S 921 (1991)(citing Cel otex

Corp. v. Catrett, 477 U. S. 317, 323 (1986).

From the evidence of record, as uncontroverted or
viewed in the light nost favorable to plaintiff, the pertinent
facts are as follow

Facts

1. CGeneral Background




Plaintiff is a black male. He started his enpl oynent
with the defendant Gty in Decenber of 1978 in the Departnent of
Human Services as a Children and Youth Counselor. Plaintiff
subsequently began to work for the Gty Health Departnent. By
Decenber of 1987 plaintiff had held the positions of Soci al
Worker 1l and Program Analyst in the Ofice of Mntal
Heal t h/ Mental Retardation. At this tinme, plaintiff becane a
Program Anal yst in the Health Departnent’s AIDS Activities
Coordinating Ofice (“AACO).

Plaintiff was pronoted to Al DS Program Anal yst
Supervisor in June of 1988. Plaintiff was tenporarily pronoted
to Acting Director of AIDS Agency Services, a position wthin
AACO, in March 1989. At this tinme plaintiff carried out the
duties of this position as well as the duties of A DS Program
Anal yst Supervisor. This was not a pernmanent position and
plaintiff later resunmed his regular position.

2. The Pronoption of Mara Natkins

On Septenber 4, 1991, the Cty Personnel Departnent
conpl eted an audit of the position of AIDS Policy and Pl anni ng
Associ ate Director then held by Mara Natkins, a white fenale.
This audit reveal ed that Ms. Natkins was doi ng work outside of
the responsibilities of her position. It was recommended by one
Stephen W Kurtiz that Ms. Natkins' position be changed to Al DS
Policy and Planning Director to correspond with the duties she

was perform ng.



Plaintiff was told in February of 1992 that M. Natkins
had been pronoted to the position of Director of Policy and
Planning in AACO Plaintiff then spoke with a representative of
t he Phil adel phia Comm ssion on Human Rel ati ons about possibly
filing a conplaint with the Conm ssion regarding the “pronotion”
received by Ms. Natkins. Plaintiff believed that his position
shoul d have been audited as well.

Plaintiff did not file a conplaint with the
Phi | adel phi a Human Ri ghts Conm ssion, however, he did file a
conplaint wwth the EECC regarding the “pronotion” of M. Natkins
in April of 1992. Plaintiff felt that he was entitled to a “desk
audit” of his position as well and that the City has acted in a
discrimnatory manner. Plaintiff [ater dropped this conplaint.

3. Plaintiff’'s Transfer to the Charles R Drew Menta

Heal t h/ Mental Retardation Center (“the Center”) and M chael

Reardon’s Pronption at the Center

The Center was a privately owned nei ghborhood nenta
health facility which provided services for the Gty on a
contract basis. The Center was experiencing operating
difficulties at this tinme. |In March 1992, Deputy Health
Conmi ssi oner Estelle R chman advi sed the executives of the Center
that the Cty was taking over the day to day operations and that
M chael Reardon would serve as the Director of the Center. Prior
to this, M. Reardon has served as the Acting Director. M.

Reardon i s bl ack



After the takeover, City Health Conmm ssi oner Robert K
Ross, M D., wanted soneone fromthe City to work at the Center
and to serve as a liaison between the Center and the Gty.
Plaintiff had previously been a nenber of the Board of the Drew
Center and had expressed to Dr. Ross a concern about finding
ot her career opportunities as well as a desire to work in the
mental health field. Dr. Ross is black.

Plaintiff was transferred to the Center in March 1992
on an energency basis by Dr. Ross to oversee day to day
operations. Wen plaintiff arrived at the Center, however, M.
Reardon and anot her individual were running the center.

Plaintiff received a fax fromDr. Ross’ office stating that
plaintiff’s role at the Center was to be a nonitor. This was not
the role that plaintiff had anticipated for hinself.

On June 8, 1992 plaintiff was reassigned to work in the
Conmi ssioner’s Office, a position viewed as a “pluni assignnent.

4. The City's Failure to Pronote Plaintiff to the Position of

Al DS Program Servi ces Manager (aka Director of Al DS Agency
Servi ces)

The Gty published the results of the civil service

exam nation for the position of Al DS Program Services Manager on
June 18, 1992. Phil adel phia G vil Service Regulation 11.01

provides that only individuals wth the two hi ghest scores on an
exam nation may be selected by the appointing authority for the
position being filled. Plaintiff had the fifth highest score on

the exam He was not appointed to the position.
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On July 15, 1992, plaintiff tendered his notice of
resignation to the Gty. Dr. Ross and Ms. Richman tried to
di scourage plaintiff fromresigning. They asked himto
reconsider. Plaintiff decided to hold to his decision to resign
fromGCty enploynent and did so effective August 21, 1992.

5. The Nam ng of Richard Scott as Acting Program Director

In 1993 the AACO program was experiencing difficulties.
The City had trouble |ocating and keepi ng properly qualified
enpl oyees in the position of AIDS Program Director (“Program
Director”) which carries with it the responsibility for AACO
Five different individuals have been executive managers of AACO
during its six or seven years of existence. AACO was an under -
funded office wwth a high profile. Because the struggle for A DS
fundi ng was perceived as having racial and ethnic overtones, Dr.
Ross wanted to insure that the process of getting funds was as
fair and objective as possi bl e.

In md-1993, Dr. Ross asked Anol a Vance to assune the
duties of Program D rector. M. Vance is black. Dr. Ross
bel i eved that Ms. Vance had good peopl e managenent skills which
were needed in AACO M. Vance, a City enployee, in her previous
position worked on AIDS prevention and education. After she
becane Acting Program Director, she continued to nmaintain the
responsibilities of her previous position as well. M. Vance
informed Dr. Ross that she would only accept the position on a
tenporary basis and he would have to find soneone el se

permanently to fill it.



Dr. Ross discussed with Deputy Health Comm ssi oner
Barry Savitz the Program Director position. M. Savitz suggested
that the eligibility requirenents be broadened to attract nore
applicants. The Cty, however, had financial difficulties and
the salary level for Program Director could not be increased.

Dr. Ross made it clear to M. Savitz that he wanted to encourage
mnority candidates to apply for the position. Dr. Ross had
appoi nted four blacks to senior nanagenent positions in his
depart nent.

M. Savitz suggested that Richard Scott would be a good
candi date for the position of ProgramDi rector. M. Scott had
been serving for eight years as an el ected union agent for
Aneri can Federation of State, County, and Minici pal Enpl oyees
(AFSCME) District Counsel 47, Local 2187 while on a | eave of
absence fromCity enploynent. M. Savitz had observed M. Scott
performhis role as a union agent and was inpressed with his
fairness and objectivity. Over the years M. Scott had devel oped
AIDS information and training prograns; coordi nated Al DS prograns
with Cty officials, comunity groups and service providers;
consulted on AIDS related issues wth ten |ocal unions; had
| obbied at all three |levels of government for AIDS funding and
services; served as President and Chairman of the Phil adel phia
Al DS Advocacy Coalition; and, coordinated efforts of nunerous
agencies in activities in response to the AIDS crisis. Dr. Ross
and M. Savitz did not discuss M. Scott’'s race or sexual

preference.



In the fall of 1992, Dr. Ross tel ephoned Richard Scott
to ask if he would consider the position of Program Director.
M. Scott informed Dr. Ross that he would be unable to take the
position at that tine. Dr. Ross al so approached three other
i ndi vi dual s about the Director’s position, two of whom were
bl ack. None were interested.

In January 1993, Dr. Ross again tel ephoned M. Scott to
ask if he would reconsider the Program D rector position and he
agreed. Wile considering whether to take the position, M.
Scott spoke with Barry Savitz and Dorothy Mann, a conmunity
activist. Both encouraged M. Scott to accept the position
because they thought he possessed the ability, experience,
know edge and conm tnent necessary to do the work. M. Scott
asked Dr. Ross if a gay white male taking over a position
previously held by a black female would present any difficulties.
Dr. Ross said it should not, particularly as the two of them
woul d work together on AIDS issues.

M. Scott at sone point inquired about the Cvil
Service job specifications (“specs”) and told Dr. Ross that he
needed to know that his qualifications matched the specs. Dr.
Ross indicated that he would see if the job could be nade
avail able to M. Scott which M. Scott interpreted to nean that
the job description could be changed.

M. Savitz worked with Joseph McNally, the Health
Depart ment Personnel O ficer, to broaden the qualifications for

the position of Program Director so that Richard Scott would be
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able to conpete for the position. M. MNally requested that the
j ob specifications for the position be revised by nmenorandum
dated January 13, 1993.

On January 18, 1993, the Health Departnent conpleted
t he paperwork necessary to request that the Personnel Departnent
take action to fill the position of Program D rector. The
Per sonnel Action Data form which is prepared for all positions,
stated, inter alia, that “we now have the opportunity to fill it
with a qualified individual who has interest in the position.”

M chael MAnally, the Gty Personnel Departnent’s Chief
of Classification, conpleted the revised job description for the
position of AIDS Program Director on January 26, 1993. The next
day, a draft of the revised job description was submtted to the
Phi | adel phia C vil Service Comm ssion which approved it. 1In late
January 1993, M. Scott informed Dr. Ross that he woul d accept
t he position of Program Director

At her request, Ms. Vance was reassigned to the duties
of Mental Health/Mental Retardation Services Director on February
15, 1993. Richard Scott ended his | eave of absence and resuned
active enploynent wwth the City on February 16, 1993. He was
assigned the duties of managi ng AACO and was gi ven the worKki ng
title of Acting Alds Program Director. Dr. Ross regarded M.
Scott’s appointnent to this position as permnent.

In late April 1993, the changes in the eligibility
requirenents for Program Director position were approved by the

Adm ni strative Board.



6. Plaintiff's Reenploynent Wth the Gty

Sonmetinme in January 1993 plaintiff |earned Ms. Vance
was vacating her position as Program Director. Plaintiff
thereafter contacted Dr. Ross to express interest in the
position. Plaintiff avers that Dr. Ross told himthe position
was reserved for a nenber of the gay white community and
specifically identified Richard Scott as that person. Dr. Ross
denies plaintiff's version. At this juncture, of course, the
court nust accept plaintiff’s account.?®

Plaintiff again tel ephoned Dr. Ross and expressed a
general desire to return to work for the Cty. Dr. Ross arranged
for plaintiff toreturnto Cty enploynent on March 1, 1993.
Plaintiff was assigned to CODAAP, the Coordinating Ofice for
Drug and Al cohol Abuse Prograns. He was given a fully funded
grant position of Program Analyst in the Health Departnent’s
Mental Health/Mental Retardation Unit which he continues to hold.

This is a non-supervisory position. Plaintiff’'s |ast
position wwth the City had been at a supervisory level. GCvil
Service Regul ation 15.031 provides that an enpl oyee nay be

reinstated to a “lower position” than one previously held.

3 Plaintiff cites to a statenent in the deposition

of Dr. Ross to suggest that he said M. Scott’s race would be a
positive attribute in running AACO  This is disingenuous. A
review of the transcript shows that after initially

m sunder st andi ng what he had been asked, Dr. Ross actually said
the opposite. He said that M. Scott’s appointnment m ght be | ess
wel | received because he was white. Plaintiff at tinmes seizes
upon a fragnent of testinony to nake a point which is not
supported when the deponent’s statenent is read in context.
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Pursuant to Cvil Service Regulation 14.01, as a
reinstated City enployee, plaintiff had to conplete a six-nonth
probationary period before he could obtain permanent Givil
Servi ce status.

7. Plaintiff's Application and Rejection for the Position of

Pr ogram Di r ect or

A Pronotional Opportunity Announcenent for the Al DS
Program Director position was issued on May 3, 1993. The m ni num
requi renents included permanent G vil Service status, three years
of second-1evel supervisory experience and a Masters Degree.

Thi s announcenent did not reflect the changes that had been nade
to the qualifications. Plaintiff applied for this position in
May 1993.

On his application, plaintiff stated that he had three
years of second-1|evel supervisory experience based on his
enpl oynent in the Health Departnent from March 1, 1989 unti
March 1, 1992. Plaintiff, however, had not continuously
performed the duties of a second |evel supervisor during this
three year period. Rather, over the course of three years he
tenporarily assunmed such duties when needed and then returned to
hi s previous position. Plaintiff also noted that he had just
received a Masters Degree in Health Adm nistration in My 1993.

A new announcenent with the anmended qualifications was
posted on June 14, 1993. Permanent C vil Service status was
still required. This posting also provided that the foll ow ng

speci fic experience was necessary for the position:

11



3. Two years of admi nistrative experience in a program

i nvol ving the provision of H V/AIDS prograns and

services in a paid or volunteer capacity.

and

4. Three years of adm nistrative experience directing,

t hrough subordi nat e supervi sors, a program i nvol ving

delivery of H V/ AIDS prograns and services whi ch has

i ncl uded the responsibility for planning, devel oping

and eval uating H V/ Al DS prograns and services or

educational, informational and counseling services for

a large governnental jurisdiction

or

5. Three years of adm nistrative experience planning,

devel opi ng and eval uati ng H V/ Al DS educati onal and

i nformational services which has included the

devel opnent, adm nistration, and coordination of a

Nat i onal HI V/ Al DS program

or

6. Any equival ent conbination of education and

experi ence determ ned to be acceptabl e by the Personnel

Departnment that has included conpletion of a bachelor’s

degree program as a m ni rum

M. Scott and Jeffrey Petraco, another Cty enpl oyee,
then applied for this position.
Cty Personnel Departnent Personnel Analyst Marc

O Connor notified plaintiff by letter dated July 9, 1993 that his
application for the position of AIDS Program Director had not
been approved because he did not have the experience required.
M. O Connor had checked the departnent’s conputerized records
system and determ ned that plaintiff was not in fact performng
second | evel supervisory work continuously for three years as
clained. Plaintiff has now admtted that this is true. M.

O Connor did not determ ne whether or not plaintiff net the

12



addi tional requirenments for the job. M. O Connor advised
plaintiff that he could submt additional application naterials
if he desired. It was not part of M. O Connor’s duties to
determine if applicants had permanent Civil Service status. This
was the responsibility of an enployee in the Central Personne
Ofice.

Plaintiff did not receive M. O Connor’s letter until
July 16, 1993. On July 19, 1993, he submtted additional
information regarding his qualifications for the position.
Plaintiff stated that he held the position of Acting D rector of
Al DS Services from March 1990 until March 1992. Plaintiff did
not include on his application in May or June 1993 or his letter
of July 19, 1993 anything about his volunteer experience in 1988
as Director of AIDS Community Initiatives.

Plaintiff also noted in his letter to M. O Connor that
he had national experience. The experience he descri bed,
however, consisted of work done in Phil adel phia for the federal
Al DS Community Conference for AIDS Providers in Phil adel phi a.
Plaintiff states that his work was used to design a two day
training conference which was duplicated nationally. Plaintiff
does not state, however, that he played any role in organizing or
adm ni stering such conferences at the national |evel

M. Scott was permanently appointed to the position of
Program Director on July 19, 1993.

Plaintiff achi eved permanent Cvil Service status on

Sept enber 1, 1993.
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In response to a tel ephone inquiry by plaintiff, M.

O Connor sent hima letter on Septenber 20, 1993 reiterating job
requirenents 3, 4, and 5 for the position of Program Director and
stated that the information plaintiff submtted did not
substantiate his claimthat he net these requirenents. The sixth
alternative requirenent provision, which permtted an applicant
to satisfy the educational requirenment wwth a bachel ors degree

pl us experience deened equivalent to a nmasters, was inapplicable
to plaintiff who had a masters degree.

M. Scott was the first Program Director appointed
under the “job specs.” Previous individuals doing the work of
Program Director held other titles or were working and getting
paid “out of class.”

8. The Cty's Failure to Prombte Plaintiff to the Position of

Program Director when Richard Scott WAs Assigned G her Duties

M. Scott was relieved of his duties as Program
Director in October of 1994 when it was discovered that a grant
application inpermssibly contained the nanes of four individuals
who were H'V positive. M. Scott, however, continues to hold the
Cvil Service title of Program Director

Estell e Ri chman becane the Conmm ssioner of Public
Health in April 1994. M. Richman is black. She assuned the
Program Director position herself from Novenber 1994 until July
10, 1995. Although M. Scott was officially assigned to the
Heal th Comm ssioner’s Ofice as Acting Chief of Staff, he

continued to performduties of the ProgramDirector. Although

14



Ms. Richman felt burdened by the responsibility of running AACO
whil e serving as Commi ssioner, she was reluctant to hire a new
Program Di rector because she felt that the AACO office was
dysfuncti onal .

Ms. Ri chman decided that responsibility for running the
AACO office should be given to a neutral party who woul d be “able
to give her a feel for why the departnment was so dysfunctional.”
She believed that having a “l oaned executive” assune the Program
Director’s duties would neet her needs while not obligating her
under the Cvil Service |laws to make a permanent enpl oynent
deci sion until she determ ned how to nake the AACO function
effectively.

In a letter dated March 6, 1995 addressed to Ms.

Ri chman, plaintiff expressed interest in assum ng the Program
Director position. There is no evidence of a response to this
letter. There is also no evidence of record that Ms. R chman
herself ever saw this correspondence.

Ms. R chman spoke to Tenple University President Peter
Li acouris about the possibility of his “loaning” her soneone for
the position of Program Director. M. Liacouris suggested Jesse
Ml an whom Ms. Richman had net a few years prior. M. Mlan is
bl ack.

As part of the executive |oan agreenent, Ms. R chman
agreed to pay Tenple whatever M. Mlan's salary at the
University was. M. Richman did not conpare M. MIlan s resune
to the official qualifications for the position. M. Mlan left
the position in February of 1997. On April 16, 1997, Ms. Ri chman

appoi nted Patricia Bass and Joe Cronauer to serve as “Interi m Co-
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Directors” of the AACO * M. Bass had been an outside consultant
for AACO and M. Cronauer had served as executive director of “W
the People,” an Al DS advocacy group.

Ms. R chman avers that she would not appoint plaintiff
or anyone else with permanent Cvil Service status to the
position of Program Director because she does not want to be
| ocked in before she can get a cl ear understandi ng of why AACO
remai ned so dysfunctional and determ ne precisely what is needed
to make it function effectively.

9. The I nvol venent of the Unions

Plaintiff was a nenber of AFSCVE District Council 47,
Local 2187, an affiliate of the national AFSCME. There is no
evi dence that the national union played any role in the events of
which plaintiff conplains. Thus, the term*®“union” is used only
to designate the AFSCME | ocal to which plaintiff bel ongs.

Ri chard Scott was present, as a union agent, when the
Cvil Service Conm ssion approved the changes to the
qualification requirenents for the Program Director position at a
neeting at the end of January 1993. M. Scott was responsible
for representing the union at these nmeetings on issues that dealt
wi th bargaining unit positions. The position of Program Director

is not a bargaining unit position. Neither M. Savitz nor M.

4 No evi dence of the race of either of these

appoi nt ees has been presented by the parties. According to a
cont enpor aneous news account, Ms. Bass is black. See The
Phi | adel phia Tri bune, April 26, 1997, Vol. 113, p. 2-A

16



McNal | y di scussed the proposed changes to the job specs with M.
Scott.

As a union nenber and agent, M. Scott was not
prohi bited fromseeking a City position, including one for which
ot her uni on nenbers were conpeting, and was not required to
i nform ot her uni on nenbers that he was seeking a particul ar
position with the City.

In June of 1993, M. Elijah Mrris, a union shop
steward, encouraged plaintiff to initiate union action regarding
the changing of the job qualifications for the Program D rector
position. Plaintiff was concerned that as a probationary
enpl oyee he mght be fired if he initiated such action agai nst
the City. Plaintiff instead decided to pursue the GCty’s
adm ni strative procedures for resolving personnel disputes.

At a union neeting on June 22, 1993, M. Mrris raised
the issue of the Program Director position. He stated that two
uni on nenbers who were enployed in the Health Departnent were
upset about the perceived |owering of the job qualifications for
the position so that Richard Scott could obtain the job and that
the union had allowed that to happen. Cathy Scott, a union
agent, agreed to look into this matter. She is not related to
Ri chard Scott.

Ms. Scott prepared a report and submtted it to the
uni on’s Executive Board on August 12, 1993. M. Scott’s report

contained the follow ng findings:
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1. That Richard Scott’s position as a union official gave him
the responsibility for handling Cvil Service agenda itens on
behal f of the union.

2. That the Program Director position training and experience
requirenents were revised on January 27, 1993 and that this was a
non-represented position.

3. That January 27, 1993 was the |ast day R chard Scott filled
out a union tinme sheet for that week and that the next three week
days were partially filled out but are not dated.

4. The last day that Richard Scott was on the union payroll was
February 15, 1993.

5. The Adm nistrative Board approved the Civil Service agenda of
January 27, 1993 on April 22, 1993.

6. The City Personnel Departnent issued a copy of the

Adm ni strative Board' s action taken on April 22, 1993 on My 5,
1993.

7. The City posted the position of Program D rector on June 14,
1993.

Ms. Scott also noted that on February 4, 1993, the Cty
announced that Richard Scott had been appoi nted acting Program
Director and that he was approved on March 29, 1993 for the
tenporary pronotion to that position. At this time M. Scott was
still a Union nmenber.

Ms. Scott asked the Executive Board to advise her of
any actions that it wanted her to take. The Executive Board

never instructed Ms. Scott to take further action.
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During the sumer of 1993, plaintiff told Ms. Scott
that he did not wwsh to file a grievance concerning the
appoi nt mrent of Richard Scott because he feared retaliation from
the Cty.

In Septenber 1993, plaintiff called Ms. Patricia
Wal ton, a union vice-president, to seek formation on howto file
an appeal with the City regarding Richard Scott’s appoi nt nent.
Plaintiff told Ms. Walton that he was filing an appeal based on
race as he thought the examwas discrimnatory. M. Walton
provided plaintiff wth information on how to appeal. Plaintiff
asked Ms. Walton if she had any information regarding M. Scott
getting the job. She said yes and that she would send it to him
She then sent plaintiff the investigative report nmade by Cathy
Scott.

By letter dated Septenber 23, 1993, plaintiff notified
M chael MAnally, the Chief of Cassification and Exam nation for
the Cty, that plaintiff wanted to appeal the Personne
Departnent’s decision to anend the qualifications for the
position of Program Director which allowed vol unteer experience
to be substituted for paid experience.

The Executive Board received an unsigned |letter dated
Sept enber 22, 1993 asking that disciplinary action be taken
against M. Scott for several purported infractions. These
i ncl uded col lusion with managenent to the detrinent of the union,
failing to enforce the sick |leave policy, failing to take action

when nenbers on a pronotional |ist for Budget Assistant positions
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were not pronoted and acting “in his own behal f agai nst nenbers
of Local 2187 in regard to the AIDS Program Di rector position.”

The Executive Board took no action in response to this
| etter because it was not signed. While the Board has the power
to investigate an unsigned conplaint, it is not required to do
so. At the time the letter was received, M. Scott was no | onger
a uni on nmenber since Program Director was not a bargai ning unit
position and thus he could not be disciplined by the union.

By letter dated Novenber 1, 1993, M. MAnally
responded to plaintiff’s letter. M. MAnally stated that there
was established precedent to accept non-paid experience for
positions that dealt wth AIDS i ssues as nmuch of the early
activity in this area canme fromgrass roots and citizen groups.

After receiving M. MAnally' s letter, plaintiff
contacted Ms. Walton and di scussed the vol unteer experience
al l owance with her. She asked plaintiff to send her a copy of
the McAnally letter and his response to it. Plaintiff sent this
information to Ms. Walton by |etter dated Novenber 1, 1993. M.
Wal ton responded by |etter dated Novenber 29, 1993 that she would
be neeting with Cathy Scott to discuss the Program Director
position that week and woul d get back to plaintiff. M. Walton
noted in her letter that plaintiff should contact her if he had
any further questions. M. Walton contacted plaintiff sonetine
in January 1994 and advised himthat it was too late for the

union to take action regarding the appoi ntnent of M. Scott.
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Under the coll ective bargai ning agreenent between the
union and the Cty, a grievance nust be filed within ten days of
the occurrence conplained of or within ten days of the tine the
gri evant reasonably shoul d have been aware of the occurrence.
There is no suggestion plaintiff was unaware of M. Scott’s
appoi ntment as Program Director fromthe tinme it occurred on July
19, 1993.

Di scussi on

Plaintiff clains that the union and City conspired to
deprive himof the Program Director position because of his race
in violation of § 1985(3). Plaintiff clains that the city
discrimnated against himin filling this position with a “less
qualified” white candidate in the spring of 1993.° Plaintiff
clains the City racially discrimnated and retaliated agai nst him
for filing a conplaint when he was not appointed to the position
after M. Scott was assigned to other duties in the fall of

1994. °

° In a footnote in his brief, plaintiff states he is

no | onger pressing clainms of racial discrimnation against the
City premsed on his failure to receive a pronotion to Al DS
Program Servi ces Manager, his assignnent at the Drew Center or
his reenploynent in a |ower |evel position than his previous one.

6 Plaintiff did not explicitly or discernibly plead
aretaliation claim In none of the four versions of his
conplaint is the word retaliation used. Plaintiff neverthel ess
argues in his brief that he seeks relief fromthe Cty under this
theory as well. Because the Cty has not objected and has
addressed in its brief the nerits of a retaliation claimon the
record presented, albeit summarily, the court al so anal yzes such
aclaimas if it had been properly pled. This is not the only
instance in which plaintiff appears in his brief to
recharacterize his clains as pled.
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To sustain a 8 1985(3) claim a plaintiff nust prove a
conspiracy notivated by a racial or conparable class based
di scrimnatory ani nus designed to deprive a person or class of
persons of the equal protection of the |aws, an act in
furtherance of the conspiracy, and resulting injury to the person
or property or the deprivation of a right or privilege of a

citizen of the United States. Lake v. Arnold, 112 F.3d 682, 685

(3d Gr. 1997) (citing United Bhd. of Carpenters & Joiners of

Am , Local 610 v. Scott, 463 U. S. 825, 828-29 (1983); Giffin v.

Brekenridge, 403 U S. 88, 102-03 (1971).

A plaintiff has the burden of establishing a prinma
faci e case of enploynent pronotion discrimnation under Title
VIl. To do so, plaintiff nust show that he is a nenber of a
protected class, that he possessed the qualifications for the
position in question, that he did not receive the position and
the enpl oyer solicited or accepted other applicants of simlar or

| esser qualifications. Bray v. Marriott Hotels, 110 F. 3d 986,

989-90 (3d Cir. 1997); Fuentes v. Perskie, 32 F.3d 759, 763 (3d

Cr. 1994).

If a plaintiff does so, the burden shifts to the
defendant to articulate a legitimte nondiscrimnatory reason for
t he adverse enpl oynent decision. Hi cks, 509 U S. at 507,
Fuentes, 32 F.3d at 763. The plaintiff may then discredit the
enployer's articul ated reason and show that it was pretextua
fromwhich a fact finder may infer that the real reason was

discrimnatory or otherw se present evidence from which one
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reasonably could find that unlawful discrimnation was nore

likely than not a determi native or “but for” cause of the adverse

enpl oynent action. Hi cks, 509 U S. at 511 & n.4; Mller v. CIGNA
Corp., 47 F.3d 586, 595-96 (3d Cir. 1995) (en banc); Fuentes, 32
F.3d at 763-64.

To discredit a legitimate reason proffered by the
enpl oyer, a plaintiff nust present evidence denonstrating such
weaknesses, inplausibilities, inconsistencies, contradictions or
i ncoherence in that reason that one reasonably could conclude it
is incredible and unworthy of belief. Fuentes, 32 F.3d at 364-
65; Ezold v. WIf, Block, Schorr & Solis-Cohen, 983 F.2d 509, 531

(3d Gr. 1992), cert. denied, 510 U. S. 826 (1993).

The ultimate burden of proving that a defendant engaged
in intentional discrimnation against the plaintiff renmains at
all times on the plaintiff. H.cks, 509 U S at 507, 511

The sanme analysis is enployed in assessing a PHRA

claim see Giffiths v. CIGNA Corp., 988 F.2d 457, 468 (3d Gr.),

cert. denied, 510 U S. 865 (1993); Harley v. MCoach, 928 F.

Supp. 533, 538 (E.D. Pa. 1996), or a public enploynent

discrimnation clai masserted under § 1983. See Harris v. Shel by

County Bd. of Educ., 99 F.3d 1078, 1082 (11th Gr. 1996); Lew s

v. University of Pittsburgh, 725 F.2d 910, 915 n.5 (3d Gr.),

cert. denied, 460 U.S. 892 (1984).°

! Plaintiff states in his brief that he “is not

al l egi ng due process violations and an analysis of plaintiff’s
property interests is, therefore, irrelevant.” Rather, plaintiff
(continued...)
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To establish a prima facie case of retaliation, a
plaintiff nmust show that he engaged in protected activity, that
he was subsequently or contenporaneously subject to an adverse
enpl oynent action, and that there was a casual |ink between the

protected activity and the adverse action. Wodson v. Scott

Paper Co., 109 F.3d 913, 920 (3d Gir. 1997): Barber v. CSX

Distribution Services, 68 F.3d 694, 701 (3d G r. 1995); Jalil v.
Advel Corp., 873 F.2d 701, 708 (3d G r. 1989), cert. denied, 493

U S 1023 (1990). Except perhaps in circunstances where the
timng of the alleged retaliatory act is “unusually suggestive,”
timng alone is not sufficient to denonstrate a causal |ink.

Krouse v. Anerican Sterilizer Co., 126 F.3d 494, 503 (3d Grr.

1997). See also Robinson v. Gty of Pittsburgh, 120 F. 3d 1286,

1302 (3d Gir. 1997);: Delli Santi v. CNA Ins. Co., 88 F.3d 192,

199 n.10 (3d Cr. 1996).

If the plaintiff establishes such a prima facie case,
then with retaliation clains as well the burden shifts to the
defendant to offer a legitimte reason for the adverse enpl oynent
action. Jalil, 763 F.2d at 708. The plaintiff nust then
discredit any legitimte reason proffered by the defendant by
presenting evidence fromwhich one may infer that the real reason
was retaliatory or otherw se present evidence from which one

reasonably can find that retaliation was nore likely than not a

(...continued)

asserts that his 8 1983 claimis based on unequal treatnent
because of race when M. Scott was appointed to the Program
Director position for which plaintiff was “better qualified.”
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determ nati ve cause of the adverse enpl oynent action. Law ence

v. National Westm nster Bank of New Jersey, 93 F.3d 61, 66 (3d

Cr. 1996); Charlton v. Paranus Board of Education, 25 F.3d 194,

201 (3d Cr.), cert. denied, 513 U S. 1022 (1994); GCeary v.

Visitation of the Blessed Virgin Mary Parish School , 7 F.3d 324,

329 (3d Cr. 1993).
Def endants contend that plaintiff has failed to sustain
a claimfor enploynment discrimnation because he cannot show t hat
he had the qualifications for Program Director. They stress that
plaintiff failed to neet the primary requirenent of both
Pronoti onal Opportunity Announcenents that the applicant have
permanent Civil Service status wthin thirty days of the closing
date of the announcenent. Defendant Gty contends that plaintiff
has also failed to denonstrate a causal connection between his
filing a conplaint and Ms. Richman not appointing himto the
position in 1994, and has failed to discredit the non-
discrimnatory and non-retaliatory reason she gave for her
deci sion to make no permanent Cvil Service appointnent to head
AACO
Pronotion conpetition is governed by Gvil Service

Regul ati on 9.026, which states:

SCOPE OF PROMOTI ON COVPETI TI ON.  Conpetition in any

pronoti onal exam nation shall be open to enployees with

permanent Civil Service status in such classes and in

such departnents as the Director in his discretion

shal | determ ne. Enployees serving in a probationary

period as a result of reinstatenent follow ng previous

service wth permanent status may al so be admtted,
provi ded, however, that such reinstated enpl oyees may
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not be certified for appointnment until the probationary
peri od has been conpl et ed.

Plaintiff admts that he | acked permanent Civil Service
status, but presents several arguments why he neverthel ess shoul d
have been appoi nted Program Director

Plaintiff notes the City did not initially tell him
this was the reason he was not appointed. Once M. O Connor
determned fromhis application that plaintiff |acked the
requi red experience, however, he concluded there was no reason to
further investigate plaintiff’s qualifications. Also, as noted,
he was not the person responsible for verifying applicants’ Cvil
Servi ce status.

Plaintiff argues that he could have taken the
exam nation for Program Director while on probationary status and
then tenporarily be appointed or the City could have waited until
he achi eved permanent status and then appointed him Plaintiff
contends that the Cty frequently holds positions open in this
manner. He does not, however, present any conpetent evidence
what soever to support this assertion.

Plaintiff next argues that “given that the Cty has
routinely manipulated the Cvil Service Regulations to acconplish
illicit goals, it should not be permtted to use themas a shield
against liability for illegal conduct.” The requirenent that an
enpl oyee have permanent Civil Services status, however, was
always a criteria for the position. Moreover, plaintiff again

presents absolutely no conpetent evidence to substantiate his
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serious accusation that the Gty routinely mani pulates G vil
Service Regulations to achieve illicit goals. Indeed, he has not
presented evi dence of any occasion on which the Gty was guilty
of such misconduct . ®

Plaintiff finally argues that he should have been
deened eligible to take the exam nation for Program Director. He
points to a section of Regulation 9.026 which provides that
rei nstated enpl oyees “may” al so conpete for a pronotion and then
argues that it should be read in conjunction wwth Cvil Service
Regul ati on 11. 03 which provides that only the top two scoring
applicants may be certified to the appointing authority. Taking
these regulations in tandem plaintiff argues he could have
conpeted for the position when it was posted and then been
certified for the position when he achi eved permanent G vi
Service status on Septenber 1, 1993.

There is uncontroverted evidence, however, that the
City Personnel Departnent has consistently interpreted the
ref erenced | anguage in Regul ation 9.026 regardi ng reinstated
enpl oyees to be perm ssive and not mandatory. Linda Seyda, the
City Personnel Director, avers that it is the consistent policy
and practice of the Personnel Departnent that individuals may not

be appointed froma pronotional eligible list if they do not have

8 I n making his argunents, plaintiff often

hypot hesi zes about nefarious cabals w thout conpetent supporting
evidence. The testinony of Dr. Ross that plaintiff was a
“conspiracy theorist” who in conversations frequently proffered
conspiratorial explanations for events was not controverted.
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permanent Civil Service status and generally may not conpete

unl ess they can neet this and other qualifications within 30 days
of the closing date for applications. M. Seyda s avernent that
she is not aware of any instance in the Phil adel phia G vil
Service where an individual was appointed froma pronotiona
eligible list who | acked permanent Civil Service status is
uncontroverted by any conpetent evidence of record.

The closing date for applications for the Program
Director position was June 30, 1993. Plaintiff’s probationary
peri od ended on August 31, 1993. He could not have attained
permanent Civil Service status within 30 days of the closing date
for applications.

Dr. Ross denies ever making the statenent that the
position was set aside for a nenber of the gay white community.
The court, of course, nust accept plaintiff’s avernent that he
did. Nevertheless, such a statenent is essentially factual
rather than discrimnatory. Dr. Ross had concluded by that tine
that M. Scott was the best avail able person for this position.
M. Scott was a gay white man.

Dr. Ross had given plaintiff a “plunf position in the
Conmi ssioner’s office. Dr. Ross had encouraged plaintiff to
remain at the Departnent of Health. He had just recently
accommodated plaintiff’s request for reenploynent. Dr. Ross
appoi nted bl acks to four senior nmanagenent positions in his
department. Hi s first choice for the position in question was

Ms. Vance, a black enployee. He solicited two blacks for the
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position before M. Scott was appointed. Dr. Ross is hinself a
black man. It seens not only unreasonable for one to concl ude
but virtually inconceivable that he would intentionally

di scrimnate against plaintiff because he is bl ack.

In any event, plaintiff plainly | acked the
qualifications for the position. He did not and within thirty
days could not have permanent Cvil Service status. He also
failed to satisfy the experience requirenents.

Plaintiff argues that the job specifications were
anended to accommodate M. Scott. That M. Scott nay have been
hel ped does not show that plaintiff was harmed. The anendnents
made it easier for all applicants to qualify. Plaintiff did not
qualify under the original specifications, which predate any
expression of interest in the position by plaintiff or M. Scott,
as well as under the anended specifications. There is absolutely
no evi dence from whi ch one reasonably could find that the
specifications were anended to exclude plaintiff because of his
race or otherw se

Plaintiff argues that M. O Connor’s determ nation
regarding plaintiff’'s lack of requisite experience is “inherently
suspect” in view of his “superior qualifications.” Plaintiff’s
specul ati on not withstanding, there is no conpetent evidence that
M. O Connor even knew of the interest of Dr. Ross in M. Scott.
M. O Connor did not work for Dr. Ross. He was in the Gty
Personnel Departnent. |In any event, M. O Connor cogently
expl ai ned the review he undertook and the reasons he concl uded

plaintiff |acked the required experience. There is no evidence
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of record fromwhich one reasonably could find these reasons
i ncredible.

Plaintiff has failed to sustain his 8§ 1983, Title VII
or parallel PHRA claimagainst the City for enploynent
discrimnation in declining to appoint himto the Program
Director position in July 1993.°

Even assum ng plaintiff nmet the qualifications for the
position by Cctober 1994 and that Ms. R chman actually saw his
letter of March 1995, there is no evidence fromwhich one
reasonably could find that Conm ssioner R chman |ied about her
reason for not appointing plaintiff or any permanent C vil
Service enpl oyee as Program Director. The person who Ms. Ri chman
retained to run AACO after M. Scott was reassigned was a bl ack
man. Plaintiff has shown nothing nore than that he wote to M.
Ri chman expressing interest in the Program Director position with
no response seventeen nonths after filing his EEOC conpl ai nt and
a week before summonses were issued in this action. Plaintiff
has not renptely sustained a claimof racial discrimnation or

retaliation by Ms. R chman.

o The City also argued that plaintiff had failed to

exhaust the PHRA adm nistrative process by refusing to cooperate
with the agency after filing his conplaint. The City points to a
letter fromthe PHRC advising plaintiff that the agency was

di smi ssing his claimbecause of his failure to respond to
“repeated attenpts” by PHRC to contact himfor information.
Plaintiff denies receiving the various letters sent by PHRC in an
effort to communicate with him |In view of the substantive
deficiencies in plaintiff’s PHRA claim the court need not
resolve this point.
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Plaintiff's 8 1985 claimis simlarly deficient.
Plaintiff has not shown that any union officer was notivated by
racial animus to enter into a conspiracy wwth a Gty official to
injure plaintiff, et alone an officer with final decisionnmaking
power or for whose conduct the union could otherwi se be liable. *°
Plaintiff has not shown that he sustained any injury or was
deprived of any right as a result of any conspiracy as he did not
qualify for appointnent to the Program Director position under
the initial or anmended specifications.

Plaintiff’s other clains against the union are al so
deficient.

It appears fromhis brief that plaintiff's “breach of
contract” claimagainst the union is actually a claimfor breach

of the fiduciary duty plaintiff correctly argues a union owes to

its nenbers under the Labor Managenent Reporting and Di scl osure

10 There is no respondeat superior liability under

§ 1985(3). See Bell v. City of MIwaukee, 746 F.2d 1205, 1272
(7th Cr. 1984); Owens v. Haas, 601 F.2d 1243, 1247 (2d GCir.),
cert. denied, 444 U S. 980 (1979); Luke v. Abbott, 954 F. Supp.
202, 203 n.1 (C.D. Cal. 1997); Frazier v. Cty of Philadelphia,
927 F. Supp. 881, 887 (E.D. Pa. 1996); Carnegie v. Mller, 811 F.
supp. 907, 914 (S.D.N. Y. 1993); Callahan v. Commonwealth Land
Title Ins. Co., 1990 W 168273, *10 (E.D. Pa. COct. 29, 1990);
Gant v. Aliquippa Borough, 612 F. Supp. 1139, 1142 (WD. Pa.
1985); DiMaggio v. O Brien, 497 F. Supp. 870, 876 (E D. Pa.
1980).

1 As noted, plaintiff has presented absolutely no

evi dence of any possi bl e cul pabl e conduct by the national AFSCME.
He offers no argunent in opposition to the national union's
notion for summary judgnment. The court thus uses the term “union
to refer only to Local 2187.
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Act (“LMRDA’).'* The defendant argues just as correctly that the

LMRDA does not apply to public enployee unions. See 29 U. S. C

8 402(e); Local 1498 Anerican Federation of Governnent Enpl oyees

v. Anerican Federation of Governnent Enpl oyees, AFL-CIO, 522 F.2d

486, 490 (3d G r. 1975). Moreover, plaintiff has not shown that
he was deprived of the Program D rector position as a result of a
deni al of “the honest and faithful services of union officials.”

See U.S. v. Boffa, 688 F.2d 919, 931 (3d Gr. 1982).

Plaintiff was not even a union nmenber at the tine the
Cvil Service Conm ssion approved the anended specifications for
Program Director to which the union purportedly should have
obj ected. Mdreover, the union had no authority to | odge an
obj ection as Program Director was not a bargaining unit position
It is uncontroverted that plaintiff asked the union not to file a
grievance during the tinme allowed under the coll ective bargaining
agreenent and that the union did assist himin filing a protest
with the Gty under its personnel dispute procedures.

To sustain a claimfor intentional interference with

prospective contractual relations, a plaintiff nust prove the

12 Plaintiff does not dispute the union’s contention

that he has identified no right under the collective bargaining
agreement which he was denied by the union in bad faith of a type
necessary to show a breach of the duty of fair representation
under state law. There also is no private cause of action for
noney danmages under the LMRDA or state |aw for a breach of
fiduciary duty to a nenber by a union. See Building Miterial and

Dunp Truck Drivers, Local 240 v. Traweek, 867 F.2d 500, 506 (9th
Cir. 1989); International Longshorenmen’s Assoc., AFL-CIO v.
Spear, 1998 W. 83684, *4 (E.D. Pa. Feb. 25, 1998); Waklet-Ri ker
v. Sayre Area Educational Association, 656 A 2d 138, 141 (Pa.
Super.), app. denied, 668 A 2d 1136 (Pa. 1995).
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exi stence of a prospective contractual relationship; conduct by

t he defendant undertaken for the purpose of harmng the plaintiff
by preventing the relationship fromoccurring; the absence of any
privilege or justification; and, actual damage resulting fromthe

def endant’ s conduct. Advent Systens Ltd. v. Unisys Corp., 925

F.2d 670, 673 (3d G r. 1991); Thonpson Coal Co. v. Pike Coal Co.,

412 A . 2d 466, 471 (Pa. 1979). The “gravanen of this tort is the

| ost pecuniary benefits flowwng fromthe contract.” Peligatti v.

Cohen, 536 A 2d 1337, 1343 (Pa. Super. 1987). A plaintiff mnust
show t hat absent the wongful conduct of the defendant, there was
an “objectively reasonable probability” a contract woul d have

been f or ned. Schul man v. J.P. Modrgan I m Managenent, Inc., 35

F.3d 799, 808 (3d Cir. 1994); denn v. Point Park College, 272

A. 2d 895, 898-99 (Pa. 1971). Plaintiff has not shown that there
was a reasonabl e probability he woul d have been selected for the
Program Director position, wthout regard to any conduct of the
uni on.

To sustain his fraud claim plaintiff nust prove by
cl ear and convi nci ng evidence that the defendant fraudulently
made a m srepresentation wwth an intent to induce plaintiff to
act thereon; that plaintiff justifiably relied on the
m srepresentation; and, that he sustained actual damages as a

proximate result. Tunis Bros. Co. v. Ford Mdtor Co., 952 F. 2d

715, 731 (3d Cir. 1991); Gbbs v. Ernst, 647 A 2d 882, 889 (Pa.

1994). Plaintiff contends that he was m sled by the union into

believing Ms. Scott would do a nore thorough investigation
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regarding M. Scott’s appoi ntnent and by Ms. Wal ton when she
wrote she woul d “get back to” plaintiff in her letter of Novenber
29, 1993. Plaintiff testified that Ms. Walton did contact him
about five weeks later. In any event, he contends that the union
i nduced or lulled himinto not challenging the Program Director
appoi ntmnent nore pronptly.

Plaintiff’s fraud claimis untenable. It is
uncontroverted that a union shop steward tinely encouraged
plaintiff to initiate action over his grievance regarding the
Program Director appointnent and that plaintiff declined. It is
uncontroverted that plaintiff told Ms. Scott he did not want any
grievance filed by the union on his behalf during his
probationary period. It is uncontroverted that Ms. Walton
provided plaintiff wth the informati on he requested about how to
file an adm nistrative conplaint with the CGty. By the tine of
Ms. Scott’s investigation, Ms. Walton’s prom se to “get back to”
plaintiff and the expiration of his probation the tine allowed by
contract for filing a grievance had | apsed. Moreover, plaintiff
cannot prove by a preponderance, |let alone by clear and
convi ncing evidence, that there was any realistic prospect of his
becom ng Program Director even if a tinely grievance had been
filed. Plaintiff has failed to produce evidence to sustain a
finding of detrinental reliance on or actual damages caused by
any statenent or om ssion of the union, fraudul ent or otherw se.

To sustain a civil conspiracy claim a plaintiff nust

prove that two or nore persons conbined or agreed with the intent
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to commt an unlawful act or an otherw se [ awful act by unl awf ul
nmeans; that they did so with malice or an intent to injure the
plaintiff; that an overt act was done in furtherance of the

obj ective of the conspiracy; and, that plaintiff was damaged as a

result. See Pierce v. Mntgonery County Opportunity Bd., Inc.,

884 F. Supp. 965, 974 (E.D. Pa. 1995); Thonpson Coal Co., 412

A 2d at 472; Smith v. Wagner, 588 A 2d 1308, 1311-12 (Pa. Super.

1991); Cohen v. Pelagatti, 528 A 2d 657, 658 (Pa. Super. 1987).

“Aclaimfor civil conspiracy can proceed only when there is a

cause of action for an underlying act.” Caplan v. Fellheiner

Ei chen Bravernman Kaskey, 884 F. Supp. 181, 184 (E.D. Pa. 1995).

Plaintiff states that the conspirators include M.
Scott, M. Savitz, M. MNally, M. MAnally, M. O Connor, Dr.
Ross and Mayor Rendell. Plaintiff contends that the conspiracy
essentially involved an agreenent to anend w thout chall enge by
t he union the specifications for the Program Director position
In his conplaint plaintiff asserts that the objective of the
conspiracy was intentionally to interfere with plaintiff’s
prospective contractual relations. 1In his brief, however,
plaintiff appears to suggest that the objective was to deny him
the Program Director position because of his race. |In any event,
plaintiff has failed to sustain his civil conspiracy claim
agai nst the union

Plaintiff was not even enployed by the Cty when the
speci fications were anended. No reasonabl e person could find

that the specifications were anended with malice toward or a
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specific intent to injure plaintiff because of race or otherw se.
As further noted, the union had no standing to object to the
speci fications for non-bargaining unit positions. Also as noted,
one cannot reasonably find fromthe conpetent evidence of record
that there was a realistic probability plaintiff would have been
appoi nted as Program Director even if the specifications had not
been anended.

Concl usi on

For the reasons set forth above, defendants are
entitled to summary judgnent on plaintiff’s clains against them
Accordingly, the court has entered an order granting defendants’

nmotions and entering judgnent in their favor.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CECI L HANKI NS
V.
ClVIL ACTI ON
C TY OF PH LADELPH A, AMERI CAN :
FEDERATI ON OF STATE, CITY AND NO. 95-1449
MUNI CI PAL EMPLOYEES AND :
AMERI CAN FEDERATI ON OF STATE,

COUNTY AND MUNI CI PAL EMPLOYEES
DI STRICT COUNCI L 47, LOCAL 2187 :

ORDER

AND NOW this day of April, 1998, consistent
with the court’s order of March 31, 1998 granti ng defendants’
Motions for Summary Judgnent, |T IS HEREBY ORDERED t hat the

attached nmenorandum opi nion be filed and nade a part of the

record in this case.

BY THE COURT:

JAY C. VWALDMAN, J.



