I N THE UNI TED STATES DI STRI CT COURT
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V.
HOMRD | . GREEN, MARY GREEN

ROYLAN FI NANCE, and :
ERNESTI NE WOCODIVANSEE : NO 96-7275

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

The United States (“the governnent”) brought this suit to
set aside as fraudulent an April 1981 conveyance from Howard
Green (“Howard”) to Howard and Mary Green (“Mary”) (collectively,
“the Greens”) of a property at 990 A d Hunti ngdon Pi ke,

Hunti ngdon Val | ey, Pennsylvania 19006 (the “Property”), and
ultimately to foreclose federal tax liens on the Property in
partial satisfaction of outstanding tax liabilities.

The governnent contends that Howard conveyed the Property

with actual intent to hinder, delay, or defraud his present and
future creditors in violation of Pennsylvania law. It asserts
that Howard transferred the Property to hinself and his wife for
nom nal consideration, and that no evidence exists to
substantiate the fairness of this transaction. The G eens,
t hough, insist that the conveyance was nmade for fair and
sufficient consideration, and they argue that the transfer was
made pursuant to a valid antenuptial agreenent entered into the
day before their wedding in April 1980.

I n addition, both Roylan Finance and Ernestine Whodnmansee,

Mary’s nother, contend that they hold valid liens on the Property



that have priority over any of the governnent’s clains. Roylan
Fi nance argues that it has a $300, 000 nortgage on the Property
that Howard granted to it in 1988, and Ernestine Wodnansee
asserts that she holds a valid assignment of a $50,000 first
nortgage on the Property as well.

In an effort to sort out these conpeting clains, a bench
trial was held on Novenber 12 and 13, 1997, and the parties have
subm tted post-trial nmenoranda. The follow ng constitute ny
findings of fact and conclusions of |law in accordance with

F.RCvV.P. 52(a).

1. Howard and Mary Green net in Novenber 1979, and were
married on April 13, 1980. (Novenber 12, 1997, Trial Transcript
(“Tr1"), p. 36, Ins. 8 - 11.) Prior to their marri age Howard
Green had his attorneys prepare a twel ve-page antenupti al
agreenment (“First Agreenent”). (Tr1, p. 36, Ins. 12 - 17 and
Gov't Ex. 25.)

2. The First Agreenent expressed Howard' s desire to
mai ntain his assets for his children. The First Agreenent
provided that if Howard and Mary Green were still married at the
time of his demise, Mary would recei ve $100, 000 and woul d be
permtted to live in his honme for a period of one year after his
death. (Tr1, p. 40, In. 14 - p. 41, In. 1 and Ex. 25.)

3. Prior to signing the First Agreenent, both Howard and
Mary obtai ned advice fromtheir attorneys with respect to

entering into the antenuptial agreenent. This agreenent was

-2 -



initialed by Howard and Mary Green on each and every page, their
signatures were witnessed and they each signed in the presence of
a notary. (Trl, p. 37 - 40.) Mary signed the First Agreenent on
April 8, 1980. Howard signed it on April 10, 1980. An origi nal
of this docunent was nai ntai ned by the G eens and produced to the
governnent in connection with this litigation. (Trl, p. 37 - 40;
Tr2, p. 141, In. 20 - p. 142, In. 17.)

4, The Geens testified that on April 12, 1980, the day
before their wedding, they entered into a second antenupti al
agreenent dated that day (the “Second Agreenent”) because Mary
was unhappy with the First Agreenent. (Tr2, p. 87.) 1In the
Second Agreenent, Howard agreed to leave $1 mllion to Mary upon
Howard’ s dem se and to transfer his interest in the Property to
both Mary and hinself in 1981, if they were then |living together
as man and wife, in exchange for certain property and cash which
Mary was transferring to Howard. (Trl, p. 41 - 42.) Howard
transferred his interest in the Property to hinself and to Mary
Green by indenture dated April 13, 1981, and recorded on May 19,
1981. The indenture stated that the transfer was nade for nom nal
consideration in the anmount of “$1 and other good and val uabl e
consideration.” (Gov't Ex. 38.)

5. The Second Agreenent sets forth property purportedly
being transferred to Howard by Mary as part of their revised
under standi ng. The evidence failed to support the transfer of
this property, in that only the vague testinony of the G eens was

offered, with no docunentary proof. Further, the docunentary
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evidence that related to the assets referred to failed to support
the purported transfers in 1980. The G eens’ testinony regarding
the Second Agreenent and transfer of Mary' s assets referred to
therein was not credible, for several reasons. The follow ng
facts detract fromthe genui neness and authenticity of the Second
Agr eement : '

(1) The circunstances surroundi ng the First Agreenent
versus the Second Agreenent raise a question as to the
genui neness of the Second Agreenent:

(a) Unlike their signatures on the First
Agreenent, the Greens’ signatures on the Second Agreenent were
not notarized or witnessed; (Trl, p. 42; Tr2, p. 143, In. 23 - p.
144, 1n.2.)

(b) Unlike the First Agreenent, the Greens do not
have an original of the Second Agreenent, but only a copy. (Trl,
p. 42.) Accordingly, the governnent could not performforensic
testing on the all eged Second Agreenent for purposes of
determ ning the date upon which it was created,

(c) Unlike the First Agreenent, the Second
Agreenent was not prepared by Howard Green’s attorneys, it was
not reviewed by Mary Green’s attorneys, and it was not initialed
on each page;

(d) The Second Agreenent which sets forth the

' | have no doubt that the Greens prepared this docunent,
but I conclude that it was not prepared before the April 1981

conveyance of the Property.



agreenment regarding the transfer of the Property was neither
recorded nor referred to in the April 13, 1981, deed which
actually transferred the Property; (Gov't Ex. 38.)

(e) The Second Agreenent substantially changed,
but nowhere referred to, or expressly superseded or invalidated,
(Tr2, p. 144, Ins. 12-14), the First Agreenent; (Trl, p. 42.)

(2) The existence of the Second Agreenent contradicts
a sworn statenment that Mary Green gave to the IRS. In 1991, Mary
Geen submtted an affidavit to the IRSin an attenpt to obtain
“i nnocent spouse relief” under 26 U . S.C. 86013(e). (Tr2, p. 11,
In. 13 - p. 12, In.6.) 1In that affidavit, Mary G een stated that
she did not benefit from Howard G een’ s understatenent of taxes,
because the couple had entered into an antenuptial agreenent by
whi ch Howard G een maintained the benefit of his assets for his
children and Mary Green was to receive only $100, 000 upon his
death. The affidavit never referred to the Second Agreenent or
its ternms. (Trl, pages 45-46.)

(3) The Second Agreenent conveniently recites assets
that Mary would transfer, yet there was no evidence as to why the
Greens -- specifically, Mary -- wanted to give these assets to
Howard, a nmulti-mllionaire -- or otherw se wanted these
conveyances to occur.

(4) The purported value of itens conveyed adds up to
one-half of the 1980-81 value of the Property, yet the val ue of
the assets was unsupported and, in fact, controverted by the

G eens’ own proof.



(5) Howard Green had no need or desire for the assets
Mary Green was conveying, and according to his testinony, sold
themor turned theminto cash

(6) The testinony of Charles Fox, the only w tness who
corroborated the Second Agreenent and the circunstances of its
execution, was not credible, in that he had told the governnent
t hat he knew not hi ng about an antenuptial agreenment. (Tr2, p.
163, Ins. 9-13; Tr2, p. 164, In. 22 - p. 165, In. 3.) No
expl anation of this inconsistency was offered. His trial
testinony was not credible, in part because of this and based
al so on his denmeanor and his bias in favor of the G eens.

(7) The evidence as to the transfer of assets was
vague and unconvi ncing and their valuation was inconsistent and
inflated in that:

(a) WMary allegedly gave Howard approxi mately
$8, 000 in cash, approximately $12,000 in |iquidation of her
retirenment account, $2,000 equity in her Ford Mistang, a piano
al l egedly worth $15,000, two antique paintings allegedly worth
$8, 500, and a $25,000 prom ssory note, in exchange for the
Property.

(b) Howard Geen’s interrogatory responses
specifically set forth the anmount of cash he received from Mary
G een as $7,867, but the responses did not provide any supporting
docunentation. The Geens also failed to produce any
docunentation to support this anmount at trial. Miry G een does

not recall when the transfer of the cash actually occurred, nor
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does she renenber the nethod (by check or noney order) or anount
of the transfer. (Tr2, p. 147, In. 2 - p. 148, In. 2 and Trl,
p. 65, Ins. 9-13.)

(c) Howard Geen testified in his interrogatory
responses that the liquidation of Mary's retirenent fund resulted
in a transfer of a very specific sum $11,917, to him (Tr2, p.
145, Ins. 12-18.) The evidence showed that the value of the
retirement account |iquidated was actually $9, 767. 14.
Additionally, the retirenent account was |iquidated on June 16,
1982, two years after the Second Agreenent was all egedly entered
into. (Trl, p. 81, Ins. 6-24.)

(d) As to the transfer of Mary’'s car, Mary has
no copy of the title or transfer of title, and any val ue of the
car to Howard was slight, as Howard al ready owned other | uxury
aut onobil es at the tine of the alleged transfer, including a
Mercedes, two Cadillac El dorado convertibles, a Mercury station
wagon, and a vintage Ford Mustang. (Trl, p. 75, Ins. 13-25; Tr2,
p.90, Ins. 1-20.)

(e) The transfer of the piano and its value are
al so unsupported. Mary and Howard Geen testified that Mry
Green transferred a Steinway G and Piano to Howard Green in 1980
as consideration for the transfer of the Property. They claim
that the piano was worth approxi mately $15, 000, (Trl, p. 65, Ins.
18-20), but no expert testinony was ever submtted regarding its
value. Mary G een also continued to depreciate the piano, as an

expense of her nusic business, on both her 1980 and 1981 i ncone
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tax returns. (Trl, p. 80, In. 21 - p. 81, In. 1 & Gov't Exs. 15
& 20 (Schedule C - Mary Geen - Musical Director).) Mboreover,

t he anount she paid for the piano, as testified to and as
reflected on the returns, was approxi mately $4,900, (Trl, p. 70,
Ins. 22-24). No gain was reflected on either return relating to
its alleged transfer. (Gov't Exs. 15 & 20.)

(f) There is no evidence to support the value of
the two antique paintings. Miry Geen testified that she did not
remenber how nuch she paid for them The paintings were not
separately insured. (Trl, p. 83-84.) Howard Geen testified
that he | earned the value of the paintings by describing themto
an art dealer prior to entering into the antenuptial agreenent.
(Tr2, p. 91, In. 18 - p. 92, In. 8; Tr2, p. 148, In. 3 - p. 149,
In. 2.) However, no expert testinony was given regarding their
val ue. No docunentation regarding Howard s all eged sale of the
pai ntings was submtted, and the identity of the alleged
pur chaser was not discl osed.

(g0 Mary Geen also clains to have given Howard
G een a $25,000 note in consideration for the transfer of the
Property. (Geen Exs. 8 & 9.) Yet the note does not require
Mary Green to nmake any paynents until after Howard' s death.
Moreover, it gives her credit for any paynent she nmakes toward
househol d expenses in excess of 50% of the househol d expense.
The Greens claimthat Mary has paid off the note, but they did

not submt any credi ble evidence reflecting the dates, anounts



and source of such paynents.? In addition, no evidence was
submtted as to the fair market val ue (anpbunt of consideration)
of such a note as of the date of the transfer.

(8) Additionally, IRS Appeals O ficer Reginald Wite
testified that the sworn statenent given to the IRS by Mary did
not refer to Howard' s transfer of an interest in the Property in
1981, a fact that he would have wanted to know in making his
reconmendati on on innocent spouse treatnment. (Tr2, p. 14, In. 24
- p. 16, In. 2.) In direct contradiction of the facts posited by
the Geens at trial, the affidavit affirmatively stated that
“[t]here were no transfers in excess of $500 by Howard to or for
me for the years of and imedi ately after the returns except for
those funds that were deposited in our joint bank account which
were used in running the household.” (Gov't Ex. 26 at 4.).

(9) Prior to the tinme of the transfer of the Property,
G een had filed his 1979 tax return, which was substantially
false and was filed wth the intent to defraud the governnent.
(Trl, p. 95 & Gov't Exs. 1-8 & 29 (specifically Ex. 4, p. 19, &
Ex. 6.)

(10) The April 1981 transfer to Mary of an interest in
the Property occurred at a tinme when Howard Green was involved in
a scheme to defraud mllions of dollars frominvestors. He |ater

pled guilty to fraudul ent practices which occurred between 1977

2 Howard Green testified that Mary Green paid certain
househol d expenses, (Tr2, p. 95-96), but no evidence other than
Green’s self-serving testinony was submtted as to the source of
the funds used to pay those expenses.
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and 1981.

(11) In early 1981, Geen's schene was col |l apsi ng and
Green was forced to file corporate bankruptcy on behal f of
Fidelity Anmerica Finance Conpany (“FAFCO') and Fidelity Anerica
Mort gage Conpany (“FAMCO'). The bankruptcy petition was filed on
February 4, 1981, approximately two nonths before the transfer of
the Property. (Tr1, p. 49, Ins. 15-17; Trl1l, p. 95; Tr2, p. 106,

I ns. 18-20.)

(12) In 1981, Geen also began liquidating his other
assets. Geentrust, which Green estimated to be worth
approximately $1.4 mllion, was |liquidated by 1982. (Tr2, p.
159.)

6. The Second Agreenent was not executed when and as the
Greens testified, and the Property was not transferred in 1981 in
accordance with its ternms. There was no obligation or debt
pursuant to which Howard transferred the Property in 1981. The
consideration set forth in the Second Agreenent was never given
and therefore not given as consideration for, or prior to, the
transfer of a one-half interest in the Property.

7. Mary Green failed to establish by clear and convi nci ng
evi dence that she gave fair consideration to Howard G een for the
conveyance of the Property.

8. On February 3, 1983, Norman Kranzdorf (“Kranzdorf”),
the trustee appointed to the bankruptcy cases of FAFCO and FAMCO
filed suit against Geen in the United States District Court for

the Eastern District of Pennsylvania (“Kranzdorf conplaint”).
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(Gov't Ex. 18; Tr2, p. 125, Ins. 12-17.)

9. The Kranzdorf conplaint charged G een with civil fraud,
m smanagenment and m sappropriation of corporate assets. The
conduct on which the Kranzdorf conplaint was based occurred from
1977 through 1981. (Gov't Ex. 18; Tr2, p. 125, In. 12 - p. 127,
In. 10.) Utimately, a $17 million judgnent was entered in favor
of Kranzdorf and against Geen. (Gov't Ex. 17.)

10. On April 11, 1983, Geen was indicted on charges of
conspiracy, securities fraud, mail fraud, and the filing of a
false income tax return for the 1979 tax year (26 U S.C. Section
7602(1)). The conduct alleged in the indictnent, to which Geen
ultimately pled guilty, occurred from 1978 until 1981. (Trl1,

p. 95, Ins. 7-21; Tr2, p. 134, In. 4 - p.141, In. 15; Gov't Exs.
1-8, 29.)

11. On June 1, 1983, Howard Green transferred his renaining
interest in the Property to his two children, Stacy and C ayton
Green. This conveyance was subsequently set aside. (Trl, p. 50,
I ns. 11-13.)

12. In Septenber, 1983, Howard and Mary G een opened bank
accounts in Maryland under fal se nanes, and then transferred
noney to, and |iquidated, those accounts. Mary G een disguised
her appearance by wearing a black wig and gl asses in the bank.
(Trl, p. 55, In. 24 - p. 58, In. 7; Tr2, p. 134, Ins. 1-22.)

13. Shortly thereafter, Howard G een fled prosecution and
Mary Green went with him (Trl, p. 57, In. 23 - p. 58, In. 3
Tr2, p. 134, Ins. 10-12; Tr2, p. 166, In. 22 - p. 168, In. 20.)
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14. In April 1984, Howard G een was apprehended in
Bal ti nore, Maryland, redeem ng coupons from his bearer bonds.
Mary Green was with himat the tine of his arrest. (Tr2, p. 135,
Ins. 7-20; Trl, p. 58, In. 4-7 & p. 96, Ins. 2-9.) Howard G een
was carrying two sets of false identification at the tinme of his
arrest. (Tr2, p. 135, In. 21 - p. 136, In. 1.)

15. In July, 1984, Howard G een entered into a plea
agreenment with the governnent. He pled guilty to nunerous counts
of the indictnents, including the intentional filing of a false
incone tax return for the 1979 tax year. As part of his plea
agreenent, Howard Green was required to pay $1.1 million in
restitution, pay a fine and serve 30 nonths in jail. (Trl, p.
97, Ins. 2-19; Gov't Exs. 4, 6, 29; Tr2, p. 141, Ins. 3-8; Tr2,
p. 136, In. 8 - p. 138, In. 9.)

16. Howard Green filed Federal income tax returns (Form
1040) for the years 1979 through 1981 substantially under-
reporting his Federal incone tax liabilities. (Novenber 13,
1997, Trial Transcript (“Tr2"), p. 7, In. 17 - p. 8, In. 23.)

17. The Internal Revenue Service (“IRS") |later nade
assessnents against G een for Federal incone tax liabilities as

reflected bel ow. (Governnent (“Gov’'t”) Ex. 10.)

PERI OD DATE OF ASSESSMENT AMOUNT OF TAX ASSESSED
1979 10/ 09/91 $ 51, 845.00
1980 10/ 09/91 $ 42,044.00
1981 10/ 09/91 $ 46, 408. 00




18. In 1991, prior to the nmaking of the assessnents agai nst
Howard Green, Howard and Mary Green agreed to the anount of the
assessnents agai nst Howard Green and waived their right to
chall enge them (Gov't Ex. 9.)

19. In accordance with the aw, on or about the dates of
assessnent, notice and demand for paynent of the unpaid taxes and
statutory additions was given. (Gov't Ex. 10.)

20. Al though notice and demand for paynent of each of the
assessnments descri bed above was given, Howard G een negl ected or
refused to pay over in full the amobunts assessed. The sum of
$652, 139. 83 remains due and owing to the United States, plus
statutory additions and interest accruing thereon from QOct ober 9,
1991. (Gov’'t Ex. 10; Tr2, p. 7, In. 21 - p. 8, In. 8.)°

21. On February 10, 1992, the I RS recorded a Notice of
Federal Tax Lien against Howard G een with the Prothonotary of
Mont gonmery County, Pennsylvania. The notice concerned the tax
years 1979 through 1981. (Gov't Ex. 57.)

22. In addition to the governnent’s tax lien claim both
Royl an Fi nance Conpany and Ernestine Wodnansee, Mary G een’s
not her, contend that they still hold valid liens on the Property
that have priority over the governnent’s clains.

23. First, Roylan Finance Conpany (“Roylan”) clainms to have

a $300, 000 nortgage on the Property. On February 1, 1988,

® This amount represents the conbined totals of taxes

assessed for 1979, 1980, and 1981, plus interest and penalties to
t he date of assessnent, COctober 9, 1991
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approxi mtely one year after he was rel eased from prison, Howard
Green received an exam nation report letter fromthe I RS
proposi ng adjustnents for the 1979, 1980 and 1981 tax years. His
1979 return was filed jointly with his former wife I na G een.

His 1980 and 1981 returns were filed jointly wwth Mary G een.

The exam nation report letter pertained to Howard G een

i ndividually and Howard and Mary Geen jointly. (Gov't Exs. 11,
15, 19, 20; Tr2, p. 24, In. 22 - p. 25, In. 11.)

24. On February 29, 1988, Howard Green wote a letter to
the IRS protesting each of the proposed adjustnents to his and
Mary's tax liabilities. (Gov't Ex. 11.)

25. On March 1, 1988, one day after Howard Green wote this
letter to the IRS, he granted a nortgage on his residence to
Royl an, a conpany created by Howard Geen. (Tr2, p. 150, Ins.
22-24.) The sole owner of the conpany is Mary G een’s nother,

Er nesti ne Wodnmansee (“Ms. Wodnmansee”), and the conpany was
created by Howard G een for the | one purpose of holding a

4 Ms. Whodnmansee

$300, 000 nortgage on his personal residence.
never gave Howard and Mary $300, 000. Rather, the nortgage was
given to her to repay her for supporting Mary over the course of
her life. M. Wodmansee neither required nor expected to be
repaid for her parental support. (Trl, p. 61, In. 16 - p. 62,
In. 12; Tr2, p. 152, Ins. 9-17.)

26. The nortgage was put in the name of Royl an Fi nance, not

* No testinony of Ms. Wodnansee was elicited at trial
regardi ng Royl an Fi nance or the Royl an nortgage.
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Er nesti ne Wbodmansee, because Howard and Mary wanted their
creditors to believe that the nortgage was valid and that it was
held by a legitimte finance conmpany, rather than Mary’s nother. ®
In fact, Howard Green admtted lying to an I RS i nvesti gator about
why Royl an had not taken | egal action against the Greens. G een
falsely told the investigator that Roylan had not initiated |egal
proceedi ngs because Green was a “tough son of a bitch.” He nmade
this statenent in order to “get rid of” the IRS investigator, and
did not nmention that the owner of Roylan was Mary G een’s nother,
Er nesti ne Wbodmansee. (Tr2, p. 151, Ins 17-23.) Mary G een was
not legally obligated to repay her nother for any expenditures,
nor did her nother expect to be repaid. (Tr2, p. 152, In. 18 -

p. 153, In. 1.)

27. On February 23, 1989, Howard and Mary G een al so
executed and filed a UCC-1 Financing Statenent, which gave Royl an
Fi nance a security interest in all of their personal property.
(Trl, p.62, In. 19-23; Tr2, p. 151, Ins. 8-14.) This financing
statenent was filed just two nonths before, and in anticipation
of , a judgnent being entered agai nst Howard Green in the
Kranzdorf lawsuit. (Tr2, p. 153, In. 20 - p. 154, In. 3.)

28. Ernestine Wodmansee produced evi dence of anot her
first-lien nortgage on the Property in the anmount of $500, 000.

On Septenber 27, 1979, Howard had entered into a Property

> Howard Green testified that he put the nortgage in the
nanme of Royl an Fi nance Conpany to nake it easier to reconvey it
to Mary without involving Mary’s siblings. (Tr2, p. 154, Ins.
11-18.)
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Settl enent and Separation Agreenent (“Agreenment”) with his first
wife Ina Geen. (Gov't Ex. 22.) That Agreenent provided in
par agraph 6(c) on pages 6-7 that:

In consideration of Wfe's transfer of her interest in

the Prem ses to Husband, Husband agrees to deliver to

Wfe the sumof Seventy Five Thousand One Dol |l ars
($75,001.00) as follows:

1) Twenty Five Thousand Dol |l ars ($25, 000.00) as an
i mredi ate cash advance agai nst the purchase price

2) A note as an imedi ate additional advance agai nst the
purchase price in the sumof Fifty Thousand Dol | ars
(%50, 000.00) at ten percent (10% annual interest.

3) . . . (e) To secure the Note described in subparagraph
(c)(2) of this Article, Husband agrees to
execute a first nortgage in the anmount of
Fifty Thousand Dol lars ($50,000.00) to Wfe
on the real estate located at 990 A d
Hunt i ngdon Pi ke, Huntingdon Vall ey,

Pennsyl vani a.

29. Pursuant to this Agreenent, Howard executed a $50, 000
Mort gage Note and a Mortgage in favor of Ina G een on
Sept ember 30, 1979. (G een Exs. 4, 5.) The Mrtgage was
recorded Cctober 29, 1979, in the Ofice for the Recording of
Deeds in and for Montgonery County in Mrtgage Book 4814, page
475. (Green Ex. 5; Tr2, pages 84-86.)

30. Over the course of the years that foll owed, Howard
Green defaulted on the nortgage to Ina Geen, eventually
resulting in litigation. (See generally Tr2, p. 51, In. 9 - p.

60, In. 17.)

31. On or about June 12, 1990, intending to purchase the

Mort gage, as well as to assist Howard and Mary Green in settling
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the litigation with Ina Green, Ernestine Wodnansee w t hdrew

$50, 000 from a safe deposit box and gave the noney to Howard
Green. (Tr2, pages 157-58, 177.) Howard G een then paid that
noney to Ina Green through Ina Geen's attorney. (Roylan Ex. 6;
Tr2, pages 52, 53, 58, 157-158.) The bank noney order used to
meke the paynment to Ina G een contained the initials “EEW on the
line marked “sender information.” (Roylan Ex. 6.)

32. On June 29, 1990, Ina G een executed an Assignnment of
her Mortgage (“Assignnment”) and delivered the Assignnent and
Mortgage to Howard Green. (Roylan Ex. 7; Tr2, pages 51, 52.)
Howard Green shortly thereafter turned the Assignnent and
Mort gage over to Ernestine Wodmansee. (Tr2, pages 158, 178.)
Ina Green clearly intended to assign the Mrtgage, and her
attorney was never asked for a nortgage satisfaction piece.
(Roylan Ex. 7; Tr2, pages 56, 57.)

33. At the tine Ina Geen executed the Assignnent, the
bal ance due under the Mrtgage was $50, 000 principal plus
interest at ten (10) percent per annum from Septenber 30, 1979.
(Roylan Ex. 8.)

34. No paynents having been nmade, the bal ance due under the
Mortgage is now in excess of $140,000, which represents $50, 000
unpai d principal balance plus ten (10) percent per annum i nterest
from Septenber 30, 1979. (Roylan Ex. 8; Geen Exs. 4, 5; Tr2, p.
60.)

35. The Mortgage, which has never been satisfied, is held

by Ernestine Wodmansee, who expects to eventually receive ful
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paynent of the balance due her under the terns of the Mortgage.
(Tr2, pages 55, 177-178.)

36. Pursuant to 26 U . S.C. 8 6321, a federal tax lien arises
in favor of the United States upon the assessnent of Howard
Green’ s taxes.

37. Section 6321 provides in part:

I f any person liable to pay any tax neglects
or refuses to pay the sane after demand, the
anount (including any interest, additional
anount, together wth any costs that nay
accrue in addition thereto) shall bealienin
favor of the United States upon all property
and rights to property, whether real or
personal , bel onging to such person.

38. A federal tax lien arises against all of a taxpayer's
property on the date of the assessnent if the assessnent is not

paid. United States v. Vernont, 377 U S. 351, 353 n.3 (1964);

United States v. City of New Britain, 347 U S. 81, 85 (1954).
39. Tax assessnents by the governnent are presunptively

correct. Sullivan v. United States, 618 F.2d 1001, 1008 (3d Cir.

1980); United States v. Vespe, 868 F.2d 1328, 1331 (3d Cir.

1989) .

40. In this case, the governnent established its prim
facie case by offering into evidence the Form 4340 Certificate of
Assessnents and Paynments for the tax years 1979 and 1980 assessed

on Cctober 9, 1991. Psaty v. United States, 442 F.2d 1154, 1159

(3d Gir. 1971). Moreover, Geen has consented to the assessnents
and does not challenge their accuracy here.

41. For the tax year 1979, Green owed $51,845.00 in federa
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i nconme taxes, excluding interest and penalties. He is indebted
to the United States in the anmount of $244,897.43, plus statutory
addi ti ons accruing from Cctober 9, 1991, for his 1979 tax
liability.

42. For the tax year 1980, G een owed $42,044.00 in federal
i ncone taxes, excluding interest and penalties. He is indebted
to the United States in the anmount of $187,600.20, plus statutory
addi ti ons accruing from Cctober 9, 1991, for his 1980 tax
liability.

43. Therefore, tax liens arose and attached to all of
Howard Green's property and rights to property on the date of the
assessnent, Cctober 9, 1991.

44, |f the conveyance from Howard Green to Mary G een was
fraudul ent under Pennsylvania law, it is invalid against the
United States and the United States shall be allowed to foreclose
its tax liens against the Property.

45. The | aw governing fraudulent transfers in this case is
t he Pennsyl vani a Uni f orm Fraudul ent Conveyance Act. ® Under § 357
of that statute, every conveyance nade and every obligation
incurred with actual intent to hinder, delay, or defraud either
present or future creditors, is fraudulent as to both present and
future creditors. 39 Pa. C.S.A 8 357 (repealed 1994). The

“requisite intent under 8§ 357 nust be shown by cl ear and

® The Conveyance Act has since been repealed, but it still
controls this case since the alleged fraudulent activity occurred
prior to Feb. 3, 1994, the effective date of the |aw s repeal.
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convincing evidence,” United States v. G eneagles Inv. Co., 565

F. Supp. 556, 580 (E.D. Pa. 1983), and intent to defraud will *“be
inferred fromall the circunstances surroundi ng the transacti on,

i ncl udi ng conduct subsequent to the conveyance.” United States

v. Purcell, 798 F. Supp. 1102, 1113 (E.D. Pa. 1991).

46. “Under Pennsylvania |law, a conveyance from husband to
wi fe for nom nal consideration is presuned fraudulent on its face
as to creditors, and no further evidence of actual fraud is

required.” United States v. Klayman, 736 F. Supp. 647, 649 (E. D

Pa. 1990). " “When a transfer fromhusband to wife for apparently
nom nal consideration has been alleged, the burden is on the wife
to show by clear and satisfactory proof that the conveyance was

fair.” deneagles, 565 F. Supp. at 580.

47. Here, the April 13, 1981, deed by which Howard
transferred the Property to his wife Mary stated that the
conveyance was for nom nal consideration in the amount of “$1 and

ot her good and val uabl e consideration.” (Gov't Ex. 38.)

" The Greens’ argunents as to why this presunption does not
apply are unavailing. First, the G eens contend that the
presunption should not be used because they were not nmarried at
the time of the April 12, 1980, agreenment which first stated
Howard s intent to deed the Property to Mary. However, the
Greens were nmarried at the time of the actual transfer in Apri
1981, and | have concluded that the Second Agreenent did not
predate this transfer. The Greens al so argue that Howard was
solvent and that the value of the Property was insignificant in
relation to his total assets. However, Howard s financial status
and the total value of his estate are irrelevant. Were, as
here, there is a conveyance from husband to wife for nom nal
consi deration, actual fraud is presuned, regardl ess of whether
the transferor was in debt. Klaynman, 736 F. Supp. at 649;
Sheffit v. Koff, 100 A 2d 393, 396 (Pa. Super. C. 1954).
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Therefore, the G eens have the burden to show by clear and
convi ncing evidence that the transfer was for fair consideration
48. The Pennsylvani a statute defines fair consideration as

foll ows:

Fair consideration is given for ©property or
obligation: (a) Wen, in exchange for such property
or obligation, as a fair equivalent therefore and in
good faith, property is conveyed or an antecedent
debt is satisfied; or (b) Wen such property or
obligation is received in good faith to secure a
present advance or antecedent debt in anmount not
di sproportionately small as conpared with the val ue
of the Property or obligation obtained.

39 Pa. Stat. Ann. 8§ 353 (repeal ed 1994).

49. As detail ed above, the Greens did not prove that
property was exchanged, or that an antecedent debt was satisfied
or secured, and, therefore, they failed to nmeet their burden at
trial to show by “clear and satisfactory proof” that Mary gave

consideration, let alone that it was sufficient. d eneagl es, 565

F. Supp. at 580.

50. | find that the Geens did not neet their burden to
show that the conveyance was fair, and | hold that the conveyance
was fraudulent to Howard G een's creditors and is set aside.
Accordingly, the governnent shall be permtted to foreclose its

tax |iens against Howard's property. ?

8 The governnent al so asserts that Howard' s transfer shoul d
be set aside because it was constructively fraudulent, but I need
not reach this issue because its fraudul ent nature has been
shown.
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51. | find that Roylan’s $300, 000 nortgage has al so been
tainted by actual fraud. A nortgage that is granted with actua
intent to defraud will be set aside as against present and future
creditors. 39 Pa. C.S.A 8§ 357 (repealed 1994). The governnent
(as creditor) has the burden to show actual intent by clear and

convincing evidence, In re Lease-a-Fleet, Inc., 155 B.R 666, 673

(E.D. Pa. 1993), and, as above, intent to defraud wll “be
inferred fromall the circunstances surroundi ng the transacti on,
i ncl udi ng conduct subsequent to the conveyance.” Purcell, 798 F.
Supp. at 1113.

52. On February 1, 1988, Howard received a letter fromthe
| RS expl ai ning that he was being investigated for tax fraud for
1979, 1980, and 1981. (Gov't Exs. 11, 15, 19, 20; Tr2, p. 24,
In. 22 - p. 25, In. 11.) By that time, he had already pled
guilty to conspiracy and securities fraud, (Gov't Exs. 4, 6, 29),
served tinme in prison, (Trl, p. 97, Ins. 2-19), and fled from
prosecution. (Tr1, p. 57, In. 23 - p. 58, In.3;, Tr2, p. 134,

I ns. 10-12; Tr2, p. 166, In. 22 - p. 168, In.20.) He was also
facing a lawsuit from Norman Kranzdorf, the trustee of his
bankrupt estate. (See supra {7 12, 13.) On February 29, 1988,
he wote a letter to the IRS protesting his 1979-1981 tax
l[iabilities. (CGov't Ex. 11.) And then, the very next day, he
granted the nortgage to Royl an Finance, a corporation whose sol e
owner was his nother-in-law, and which was created for the |one
benefit of holding the nortgage. (Tr2, p. 150, Ins. 22-24.) No

paynents have ever been made on this obligation, and Howard has
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lied to IRS investigators regardi ng Royl an Fi nancing’s
operations. (Tr2, p. 151, Ins. 17-23.)

53. Roylan’s only defense is that the nortgage was given to
repay Ernestine Whodmansee for her life-long support to Mary,
rather than to defraud creditors. However, in |light of “all the
ci rcunst ances surroundi ng the transaction, including conduct
subsequent to the conveyance,” Purcell, 798 F. Supp. at 1113, |
find this argunment unpersuasive, and | find the transfer to have
been fraudul ent.

54. The evidence presented at trial denonstrates that
Howard gave the nortgage to Roylan to shield the Property from
t he governnment’s tax investigation and fromthe Kranzdorf
| awsui t, both of which were rapidly expandi ng when the nortgage
was granted in 1988. The facts and circunstances surroundi ng
this transaction show convincingly that Howard G een granted the
nortgage to Roylan Finance in 1988 wth actual intent to defraud
his creditors. Therefore, the Roylan nortgage shall be set aside
as fraudul ent.

55. As to Ernestine Wodmansee's clainmed first-lien $50, 000
nortgage on the Property, the governnent nakes two argunents as
to why | should set it aside. | do not find either contention
persuasive. First, the governnent argues that Howard G een, and
not Ernestine Whodnmansee, really holds the assignnment. It
contends that Ernestine never really paid $50,000 to Ina Geen in
exchange for the assignnment, but that Howard Green instead

obt ai ned the assignnment hinself and then gave it to Ernestine in
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yet another attenpt to defraud his creditors. Thus, the
governnment argues that we should set aside the $50, 000 nortgage,
because either (1) the assignnent is really Howard s property
and, as such, is subordinate to the governnent’s tax liens, or
because (2) Howard's decision to give the assignnent to Ernestine
was a fraudul ent “conveyance.”

56. | disagree. The governnent did not substantiate either
of these clains with sufficient evidence at trial. Both
Ernesti ne Wwodnansee and Howard Green testified as to the $50, 000
nortgage. Ernestine stated that she “gave Howard $50, 000 for the
nort gage” and that she expected the nortgage to be paid off.

(Tr2, p. 177.) Likew se, Howard testified that Ernestine
Wodmansee gave hi m $50, 000 as part of a “package” deal by which
Howard settled his lawsuit with Ina and the nortgage was assi gned
to Ernestine. (Tr2, p. 158.) The governnent’s only response to
this testinony was to challenge its credibility and to argue that
t he nortgage was a sham because Ernestine never expected it to be
repaid. Yet it is the governnent’s burden to show by cl ear and

convi ncing evidence that the nortgage is fraudulent, In re Lease-

a-Fleet, Inc., 155 B.R at 673, and the attack on the credibility

of the witnesses was insufficient to neet this burden. Ernestine
Wodmansee was a credible witness. Further, this transaction and
the events leading up to it predated 1981 and have reasonabl e
expl anations in terns of the need to resolve marital agreenents
and litigation. On the record before ne, there is no clear and

convi nci ng evidence that Howard, rather than Ernestine, paid for
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t he assi gnnent of the nortgage, nor any indication that Howard
currently holds the assignnment. Instead, the evidence
denonstrates that Ernestine Whodnansee paid $50, 000 for an
assi gnnent of the nortgage fromlna Green, and that Ernestine
still holds the nortgage to this day.

57. 1 am al so unpersuaded by the governnent’s second
argunment, namely, that its lien has priority over Ernestine
Wodmansee’ s cl ai m because Ernestine never recorded the
assi gnnent of her nortgage. The Pennsylvania recording statute
requires that all deeds and conveyances concerning | ands “shal
be recorded” in order to be valid agai nst subsequent purchasers
and creditors. 21 Pa. C.S.A 88 351, 444. Mortgages are
consi dered conveyances within these sections and they nust be

recorded, Southwestern Nat'l Bank v. Ri egner, 140 A. 615, 617

(Pa. 1928), but the statute does not specifically require that

assignnents of nortgages be recorded as well. Therefore, the

issue i s whether the case | aw supports the governnent’s argunent.

58. The case | aw i n Pennsyl vani a does not require nortgage
assignnents to be recorded. At |east two courts have stated that
“an assignnent of a nortgage [iSs] a conveyance within the

recording acts.” Fries v. Null, 26 A 554, 557 (Pa. 1893)

(citing Phillips v. Bank of Lew stown, 18 Pa. 394, 402 (Pa.

1852)). But these courts do not hold, as the governnent
suggests, that assignnments of nortgages nust be recorded to have
priority over subsequent creditors. Fries cited Phillips only to

support its view that a nortgage is a “conveyance” of property
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Wi thin the neaning of the recording statute. Simlarly, Phillips
was ruling on a notion to exclude evidence, and it held nerely
that a certified copy of an assignnent may be admitted into
evidence if the assignnent is recorded. Neither Fries nor
Phillips, nor any other court in Pennsylvania, has ever held that
an assi gnnent nust be recorded in order to be valid, or in order
for the underlying nortgage to take precedence over future
creditors. Thus, Ernestine Wodnmansee's failure to record the
assignnent of the Ina G een nortgage does not affect the standing
of the nortgage she holds vis-a-vis the governnent’s interest in
Howard's property. Ernestine Wodmansee holds a valid $50, 000
nortgage that takes priority over the governnent’s tax |iens.

59. Accordingly, | conclude that the transfer of Howard
Green’s property to hinself and Mary Green in 1981, and Roylan’s
$300, 000 nortgage on Howard Green’s property, shall both be set
asi de as fraudul ent. However, Ernestine Wodnmansee continues to
hold a valid nortgage in the face amount of $50,000 that has
priority over the governnent’s tax lien. An appropriate O der

foll ows.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : ClVIL ACTI ON
V. :
HOMRD | . GREEN, MARY GREEN,

ROYLAN FI NANCE, and :
ERNESTI NE WOCODIVANSEE : NO. 96-7275

ORDER

AND NOW this day of April, 1998, after a two-day
bench trial, it is hereby ORDERED t hat:

1. The liens of the United States are valid and existing
| iens against the property at 990 A d Hunti ngdon Pi ke, Huntingdon
Val | ey, Pennsylvania (“the Property”);

2. The transfer of the Property from Howard Green to
hi msel f and Mary Green shall be set aside as fraudulent and is
invalid against the clains of the United States;

3. The $300, 000 Mortgage on the Property executed by
Howard Green in favor of Roylan Finance Conmpany shall be set
aside as fraudulent and is invalid against the clainms of the
United States;

4, Er nesti ne Whodrmansee holds a valid first-lien nortgage
on the Property that has priority over the clains of the United
States; and

5. The federal tax liens attaching to the Property shal
be forecl osed, and the proceeds fromthe forecl osure sal e shal
be distributed in an anmount sufficient to satisfy, first, the

lien of Ernestine Woodnmansee, and, second, the clains of the



Uni ted St at es.
BY THE COURT:

Marjorie O Rendell, J.



