IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STOPHER R. d FT, and ; ClVIL ACTI ON
NANCY M 4 FT, Adm nistrators of )
the Estate of CHRI STOPHER C. G FT,
Plaintiffs,
V. : NO. 97- 6934
NATI ONW DE | NSURANCE COMPANY, :

Def endant .

VEMORANDUM

R F. KELLY, J. APRIL 9, 1998

Plaintiffs, the parents of Christopher C. Gft, have
brought this action as admnistrators of their son’s estate to
recover uninsured notorist benefits under an autonobile insurance
policy issued to them by Defendant, Nationw de |nsurance Conpany.
Def endant renoved the case fromthe Chester County Court of
Common Pl eas and asserted a counterclaimfor a declaratory
judgment. Cross-Motions for Sunmary Judgnent are presently
before this Court. For the reasons that follow, Plaintiffs’
Motion is denied and Defendant’s Motion is granted in part.

I . FACTS.

On August 17, 1995, Christopher C. Gft ("Decedent")
was fatally injured when the car he was riding in struck a tree.
The vehicle involved belonged to WIlma A Wareham and was t aken,
wi t hout her perm ssion, by her grandson, Charles Norris, who was
also fatally injured in the accident. Virgil Brian Smth was

driving the vehicle at the time of the accident; he and two



femal e passengers survived.

After the accident, Plaintiffs’ presented clains for
uni nsured notorist benefits to Honme Mutual |nsurance Conpany
under a policy issued to WIlm Wareham and to State Farm Mitual
| nsurance Conpany under a policy issued to Rose M Smith, the
nmot her of Virgil Brian Smth. Both insurers denied coverage on
the basis of a "non-perm ssive use exclusion"” contained in their
pol i ci es.

In this action, Plaintiffs’ seek to recover uninsured
notori st benefits through an autonobile insurance policy issued
to them by Defendant. Defendant deni es coverage on the basis of
a "non-perm ssive use exclusion" which provides:

Thi s coverage does not apply to:

2. Use of any notor vehicle by an insured w thout the
owner’s perm ssion.

Plaintiffs argue that because all other sources of
i nsurance have deni ed coverage, it would violate the public
policy of Pennsylvania to allow Defendant to |ikew se deny
coverage especially where there is no evidence that decedent
"knew' he was riding in a stolen vehicle. Alternatively,
Plaintiffs’ argue that the exclusion is ambi guous regarding
whether it applies to insureds who unknow ngly occupy a vehicle
bei ng used without the perm ssion of its owner and therefore mnust
be construed to provide coverage to the insured.
1. Standard.

Summary Judgnment is proper “if there is no genuine
i ssue of material fact and the noving party is entitled to a

2



judgnment as a matter of law.” Feb. R Cv. P. 56(c); Anderson v.

Li berty Lobby Inc., 477 U S. 242, 247 (1986); Kiewit Eastern Co.

V. L & R Construction Co., 44 F.3d 1194, 1198 (3d Cir. 1995).

The nmoving party has the initial burden of identifying those
portions of the record that denonstrate the absence of a genuine

i ssue of material fact. Celotex Corp. v. Catrett, 477 U S. 317,

325 (1986). Then, the non-noving party nust go beyond the

pl eadi ngs and present “specific facts showing that there is a
genuine issue for trial.” Feo. R Cv. P. 56(c). If the court,

in viewing all reasonable inferences in favor of the non-noving
party, determ nes that there is no genuine issue of materi al
fact, then summary judgnent is proper. Celotex, 477 U S. at 322;
Wsni ewski v. Johns-Manville Corp., 812 F.2d 81, 83 (3d Cr

1987) .
Cross-notions for Sunmary Judgnent do not necessitate

the determ nation of the case at that stage. Rains v. Cascade

| ndus., 402 F.2d 241, 245 (3d. Cr. 1968). The standard applied
remains the sanme. U.S. v. Hall, 730 F. Supp. 646, 648 (M D. Pa.

1990). Each party has the burden to prove the absence of a
genui ne issue of material fact and that judgnent in their favor
IS proper as a matter of law. |d.
I11. Discussion.

Judicial interpretation of an insurance policy is a

guestion of |aw when the facts are undisputed. Pacific |Indem

Co. v. Linn, 766 F.2d 754, 760 (3d Cr. 1985). Because the facts

of this case are not in dispute, this Court may properly



interpret the policy at issue.

"A provision of an insurance policy is anbiguous if
reasonably intelligent nen on considering it in the context of
the entire policy would honestly differ as to its neaning."”

Allstate Ins. Co. v. Davis, 977 F. Supp. 705, 711 (E.D. Pa.

1997). Wien the words in an insurance policy are clear and
unanbi guous, effect nust be given to their plain and ordinary

usage. Pacific Indem Co., 766 F.2d at 760-61. Determ ning

whet her or not an insurance policy is anbiguous is a question of
| aw, appropriate for determnation by the Court. 1d. at 760.
find the policy at issue to be unanbi guous as a matter of |aw.

A. Pennsyl vani a Public Policy.

Plaintiffs’ contend that if the non-perm ssive use
exclusion contained in the insurance policy issued by Defendant
i's not anbi guous, then it should be invalidated because it
violates the public policy of the Uninsured Mtorist Act
("UWMVA").* 42 Pa.C. S. A § 2000. Essentially, Plaintiffs claim
t hat because all other sources of insurance have deni ed coverage,
Def endant nust provi de coverage, because otherwise Plaintiffs
wi |l not be conpensated for the death of their son at all, and
that result is inconsistent with Pennsylvania's public policy.

Plaintiffs’ broadly assert that "the purpose of the

Uni nsured Motorist Act is to provide protection to innocent

! Presumably, Plaintiffs use the term"public policy" to
refer to the intent of the Pennsylvania |legislature in enacting
the UVA. Nationwide Mut. Ins. Co. v. Cunmm ngs, 652 A 2d 1338,
1342 n. 8 (Pa. Super. 1994), alloc. denied, 659 A 2d 988 (Pa.
1995).




victinms of irresponsible drivers.” The Suprenme Court of
Pennsyl vani a, however, has declared that the |egislative purpose
of the UVA was altered by the | ater enactnent of the Mtor

Vehi cl e Financial Responsibility Law ("MVFRL"). Wndrimv.

Nationwide Ins. Co., 641 A 2d 1154, 1156 (Pa. 1994)(citing

Nati onwide Mut. Ins. Co. v. Hanpton, 935 F.2d 578, 587 (3d Gr

1991). More recently, it has been held that in enacting the
MVFRL the | egislature was concerned with "the escal ati ng costs of
pur chasi ng notor vehicle insurance and the increasing nunbers of

uni nsured notorists.”" Nationwde Mit. Ins. Co. v. Cumm ngs, 652

A. 2d 1338, 1342 (Pa. Super. 1994), alloc. denied, 659 a.2d 988

(Pa. 1995).

I n Cunm ngs, the Superior Court of Pennsylvania held
that a "non-perm ssive use exclusion"” did not violate the
| egi sl ative intent behind the MFRL. Cunm ngs, 652 A 2d at 1343.
There, the court reasoned that the exclusion was consistent with
the | egislative purpose of reducing the cost of autonobile
insurance. 1d. If the "non-perm ssive use exclusion"” was
declared invalid, the result would be an increase in the cost of
i nsurance because of the increased risk associated with the use
of an autonobile w thout the owner’s perm ssion. [|d.

Plaintiffs seek to distinguish Cumm ngs on the grounds
that the injured passenger in that case sought coverage under a
policy issued to the driver of the autonobile, after he had
al ready recovered benefits under a policy issued to his sister.

These distinctions do not change ny holding. There is nothing in



the MVFRL or the UVA which requires an injured party to recover

benefits in all instances. Frazier v. State Farm Miut. Auto. Ins.

Co., 665 A.2d 1, 2 (Pa. Super. 1995)(noting "the ' nmaxi mum
feasible restoration’ principle was confined to the No-Fault Act
and [ has] not been carried over into the WFRL")(citing Jeffrey
v. Erie Ins. Exch., 621 A 2d 635 (Pa. Super. 1993), alloc.

deni ed, 644 A 2d 736 (1994). Indeed, if the |legislature intended
recovery in all instances it would not have repeal ed the No-fault
Act in the first place. 1d.

"[ T] he method by which an injured party obtains
coverage is |limted to the clear and unanbi guous terns of the
i nsurance policy." Cunm ngs, 652 A 2d at 1342. The terns of the
policy are clear and unambi guous and as such nust be afforded
their plain and ordinary nmeaning. Plaintiffs cannot recover
uni nsured notorist benefits because they concede their son was
using the autonobile without its owner’s perm ssion.?

B. Anbi qui ty.

Plaintiffs contend that the insurance policy is
anbi guous regardi ng whether it applies to insureds who
unknowi ngly occupy a vehicle being used without the perm ssion of
its owner. Essentially, Plaintiffs seek to insert the term
"know ngly" into Defendant’s "non-perm ssive use exclusion," and
then avoid the exclusion entirely because their decedent did not

act with knowl edge. This is not a proper interpretation of the

2 "(Qccupancy" is equivalent with "use" of a vehicle.
Cummi ngs, 652 A . 2d at 1345.



pol icy.

As previously stated, the insurance policy is "clear
and unanbi guous, " thus, its ternms nust be given their "plain and
ordinary meaning." Davis, 977 F. Supp. 705, 711 (E.D. Pa. 1997).
The exclusion applies to any non-perm ssive use of an autonobile
by an insured. Absence of the word "know ng" does not meke the
policy anbi guous, therefore, this Court is unable to raise the
state of mnd required by the exclusion to one of "know ng
conversion.” The "non-perm ssive use exclusion” precludes
Plaintiffs fromrecovering uninsured notorist benefits from
Def endant .

An appropriate Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CHRI STOPHER R. d FT, and ClVIL ACTI ON
NANCY M 4 FT, Adm nistrators of )
the Estate of CHRI STOPHER C. G FT,
Plaintiffs,
V. : NO. 97- 6934
NATI ONW DE | NSURANCE COVPANY, :

Def endant .

ORDER

AND NOW this 9th day of April, 1998, upon
consideration of the Mdtions for Summary Judgnent filed by
Plaintiffs, Christopher R Gft and Nancy M G ft, and Defendant,
Nat i onwi de | nsurance Conpany, and all responses thereto, it is
hereby ORDERED that Plaintiffs’ Mtion for Sumrary Judgnent is
DENI ED and Defendant’s Mtion for Summary Judgnent is GRANTED.

It is further ORDERED t hat:

1. Decl aratory Judgnment is hereby ENTERED in favor of
Def endant, Nati onw de | nsurance Conpany and against Plaintiffs

Christopher R Gft and Nancy M G ft;

2. Def endant Nati onwi de | nsurance Conpany has no
obligation to provide uninsured notorist benefits to or on behal f

of Christopher C. Gft in connection with the August 17, 1995



not or vehi cl e acci dent.

BY THE COURT:

Robert F. Kelly,



