IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA, : ClVIL ACTI ON
Plaintiff, :
NO. 95-661
V.

DAVI D EHRLI CH
Def endant .

MEMORANDUM

BUCKWALTER, J. April 7, 1998

BACKGROUND

Phase | havi ng been decided by order of this court
dated August 19, 1997, | now decide Phase Il in which phase,
according to the prior orders in this case!, Ehrlich nust
establish why CERCLA is unconstitutional as applied to him

Wth regard to so-called Phase |l proceedings, Ehrlich
has filed a notion for partial summary judgnent considering the
United States’ request for inposition of penalties (Docket No.
80), in response to which the United States has filed a cross-
nmotion for summary judgnent as to penalties (Docket No. 85).
Ehrlich has filed a response in opposition to this cross-notion

(Docket No. 91).

1. See Judge Shapiro’s orders of June 5, 1996 (Docket No. 35) and July 10,
1996 (Docket No. 46).



United States has also filed a notion for summary
j udgnment on “Phase 2" matters (Docket No. 87). Ehrlich has filed
a response in opposition to this notion (Docket No. 90).

Ehrlich has noved to strike the affidavit of Harry R
Steinnetz in the United States’ notion for summary judgnent on
“Phase 2" matters (Docket No. 92).

Finally, United States has filed a supplenental notion
for summary judgnent (Docket No. 95), to which Ehrlich has filed

a response.

1. DI SCUSSI ON

Initially, the notion of Ehrlich to strike the
Steinmetz affidavit, referred to at |east twice in Ehrlich’s
brief in opposition to the United States’ notion for parti al
summary judgnent, is denied. Ehrlich offers no explanation as to
why such an affidavit is inproper under Federal Rule of Cvil
Procedure 56. Modreover, he has neither filed or requested | eave
to file an affidavit in opposition. Secondly, the notion of the
United States for summary judgnent on “Phase 2" matters will be
gr ant ed.

Ehrlich concedes that the applicable |aw (Section
104(e)(2) of CERCLA, 42 U.S.C. 8§ 9604(e)(2)) permts the United
States to use its investigative authority to determne if a PRP

has the ability to pay for response costs at CERCLA sites and



that this need to assess a person’s ability to pay is an
i nportant part of the CERCLA schene.

Thus, Ehrlich is not challenging the general authority
to gather ability to pay information. As stated in his brief in
opposition at p. 8, “he vigorously contests the manner in which
t he agency chose to exercise its enforcenent discretion as to
him”

The manner in which the United States wielded its
enforcenent discretion, Ehrlich contends, unreasonably infringed
on his rights to privacy and equal protection.

From Ehrlich’s brief, the foregoing conclusion seens to
be based upon the foll ow ng:

(1) the allegation that the United States’ ability to
pay analysis for Ehrlich involved an extensive, intrusive
financial investigation, while the very sane “ability to pay”
investigation of virtually every other PRP, involved no such
guestions or docunment production denmands?

(2) The Steinnmetz affidavit and the testinony of M.
Marti n- Banks, the agency’s 30(b)(6) deponent, that for corporate
PRPs, the United States sinply ordered “Dun & Bradstreet” reports

and i n sonme cases where the D& did not contain a net worth

2. O sone note, with respect to this argunment is that Ehrlich was not the
only PRP in this investigation to receive the financial demands of which he
conplains. (See p. 8 of Steinnetz affidavit).
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statenent, sinply called the corporation and asked for an annual
report;

(3) The testinmony of Ms. Martin-Banks that she does
not believe ever question in the financial 104(e) needs to be
answered and that in essence the formused by investigators is
one prepared by the Departnent of Justice which investigators
must sinply use to collect financial information wthout any
di scretion to change the form and

(4) the allegation that the financial demand |etter
sent to Ehrlich was a bureaucratic conveni ence that bore no
relationship to the financial information the agency really
needed to conplete its investigation.

The question, Ehrlich concludes, is whether the
governnent’s need for the ability to pay information is
out wei ghed by his right and expectation that the information be
kept private and not discl osed.

As previously stated, Ehrlich concedes in his brief
that there is no question as to the governnment’s need to be able
to assess a person’s ability to pay. Hi s conplaint is the manner
in which the governnent seeks information in this case, as
applied to him is unconstitutional.

The manner in which the governnent sought infornation

with regard to Ehrlich is not in dispute. Exhibit “A’ of the



governnment’s brief is a copy of the information requests served
upon Ehrlich in March of 1992.

As to the expectation of privacy in general in one’s
personal financial affairs, Judge Shapiro has already applied the
bal ancing test with regard to this section of CERCLA and her
conclusion in that regard remains the | aw of this case.?®

| have reviewed the specific information requested as
applied to Ehrlich’s potential ability to pay. | find it to be
highly relevant. G ven the acknow edged need for such
information, the manner in which the United States has sought to
fulfill that need is reasonable. Ehrlich has failed to cite any
| egal authority in support of his theory that his privacy has
been unreasonably infringed and equal protection denied himby
the manner in which the United States has proceeded agai nst him

Finally, while I can for purposes of argunent conjure
up a constitutional violation arising fromEhrlich s argunent
that only 4 out of 200 PRP' s received the sane type of
informati on request as he did, that corporations are treated

differently and that investigators have no discretion in their

3. In her order of Novenber 24, 1994, Judge Shapiro held that:
the governnent’s interest in abating an inmnent and highly
dangerous threat to public health and the environment and assuring
that a person responsi ble does not evade the legal duty to
rei mburse the governnment outweighs the citizen’ s right to privacy
and freedom from governnment intrusion in this instance.
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use of forns designed for bureaucratic convenience only,* it is
clear fromthe Exhibit “A” itself that the information requested
in light of the governnent’s interest in assuring that a
potentially responsible person does not evade his legal duty is
neither arbitrary nor unreasonable where, as here, the record
provi des a reasonabl e basis to conclude that Ehrlich was a past
operator of the landfill in question.?®

The notions filed by each party regarding the claimfor
penalties will be denied. A hearing will be held as schedul ed by
this order to enable each side to orally argue and to present
evidence, if deened appropriate, whether penalties should be
i nposed under 42 § 9604(e)(5)(B)(ii), and if so, in what anount.

Finally, the United States’ supplenental notion for
summary judgnent regarding Ehrlich’s potential assertion of the
Fifth Amendnent privilege is denied w thout prejudice as the
gover nnent acknow edges that what it seeks is that this court
should reject a defense that is not even pending before it.

An order foll ows.

4. The contours of Ehrlich’s equal protection argunent are not set forth in
his brief, but one could argue, | suppose, that a substantive Fifth Anendnent
due process violation arises fromsone notion of an unreasonabl e
classification or arbitrary proceedi ng.

5. See ny order of August 19, 1997 (Docket No. 77).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA, : CIVIL ACTI ON

Plaintiff,
NO. 95-661
V.

DAVI D EHRLI CH
Def endant .

ORDER

AND NOW this 7th day of April, 1998, it is hereby
ORDERED as fol | ows:

(1) the notion of the United States of Anmerica for
Summary Judgnent on “Phase 2" (Docket No. 87) is GRANTED, this
court specifically finding that CERCLA is not unconstitutional as
applied to the defendant, David Ehrlich.?®

(2) the notion of defendant for partial summary
j udgnent considering the United States’ request for inposition of
penal ties (Docket No. 80) is DEN ED

(3) the cross-notion of the United States for summary
judgnent as to penalties (Docket No. 85) is DEN ED

(4) The notion of defendant to strike the affidavit of

Harry R Steinmetz (Docket No. 92) is DEN ED

6. The United States may subnmit a proposed order inplenmenting the granting of
this notion.



(5) The suppl enental notion of the United States of

America for summary judgnent (Docket No. 95) is DEN ED wi t hout

prej udi ce.

A HEARI NG i s schedul ed for Thursday, May 14, 1998 at

1:30 PPM in Courtroom 14A in accordance with thi s menorandum

BY THE COURT:

RONALD L. BUCKWALTER, J.



