IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

Domnic Florio
Cvil Action

VS.

No. 96-7128
Donal d T. Vaughn, et al

VEMORANDUM

Br oderick, J. April 8, 1998
Petitioner Dominic Florio has filed this pro se petition for
a wit of habeas corpus under 28 U S.C. § 2254. United States
Magi strate Judge Peter B. Scuderi has issued a report and
recomrendati on, recommendi ng that Florio s petition be denied.
Petitioner filed objections to the Magistrate Judge’'s report and
recomrendati on, and subsequently filed suppl enental objections.
For the reasons which follow, the Court will adopt the Magistrate

Judge’ s report and recomrendati on and deny Florio s petition.

In May, 1983, followng a trial by jury before the Honorable
Robert F. Kelly, then of the Court of Common Pl eas of Del aware
County (now of the United States District Court for the Eastern
District of Pennsylvania), Domnic Florio was convicted of nurder
in the first degree, crimnal conspiracy and hindering
apprehensi on or prosecution. Florio was sentenced to a lifetine
i nprisonnent plus ten to twenty years.

Petitioner Florio was convicted in connection with the



nmur der of Scott Taylor. The evidence presented at Florio's trial
established that Florio owned a video arcade in Dar by,

Pennsyl vani a, which served as a front for a drug sal es operation.
The evidence at trial established that Florio' s co-conspirator

Ri chard Vol pone managed the operation and that co-conspirators
Ant hony Montagno and W |iam Weaton assisted in selling drugs at
the arcade. The evidence against Florio included testinony of
Florio' s co-conspirators WIIliam Weaton and Ant hony Mont agno.
The evi dence established that, in Decenber, 1980, Florio and

Ri chard Vol pone di scovered that drugs had been stolen fromthe
arcade. Florio and Vol pone agreed to find out who stole the
drugs and murder the person. They were informed that Scott
Tayl or had taken the drugs. Vol pone then arranged for Taylor to
come to the arcade. At the arcade, WIIiam Weaton beat Tayl or
and Vol pone strangled himto death. The evidence at trial
established that Petitioner Florio wal ked into the arcade after
Tayl or was killed, searched Taylor’s body to renove all
identification, and warned Weat on and Vol pone to | eave hi m out
of it. Florio then directed and assi sted Weaton, Vol pone and

Mont agno i n di sposing of Taylor’s body.

In his report and recommendati on, the Magi strate Judge
properly construed four bases on which Florio clains he is
entitled to relief. First, Florio clains that he was deni ed due
process of | aw because his conviction was based upon perjured

testinony. Second, Florio clains that the discovery of after-

2



acqui red evidence (i.e., the perjured testinony) requires that
the Court set aside his conviction. Third, Florio clains that
his trial counsel was ineffective in failing to pursue a
mstrial. Fourth, Florio clains that the prosecutor conmmtted
prosecutorial msconduct by referring to evidence of alleged
other crimes for which Florio was not charged-- nanely, Florio's

involvenent in the illegal drug operation.

The Magi strate Judge reconmmended denying Florio's first two
clainms, both of which are based on Florio s allegations of
perjured testinony. Florio clains that his conviction was based
on perjured testinony of governnment w tness Richard Wl czak
According to Florio, Walczak falsely testified at Florio's trial
that, followng a visit to the arcade by victim Scott Taylor’s
brothers, Florio told Walczak that “[i]f they [the brothers]
start any trouble around here, they [will] end up just like their
brother.” Florio contends that, since his trial, Walczak’s
testi nony has been proven fal se because, at co-conspirator
Ri chard Vol pone’s trial (which trial occurred after Florio's
conviction but before Florio was sentenced) Wil czak stated that
Ri chard Vol pone had nade this statenent concerning Scott Taylor’s
brothers. Mreover, Florio has presented an affidavit from one
of Taylor’s brothers in which the brother avers that he could not
have visited the arcade when Wil czak said he did because he was
in custody. Florio contends that the prosecuti on was aware that

Wal czak’ s testinony was untrue, and nevertheless elicited said
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testinony and failed to disclose the perjury to Florio before he
was sentenced.

As noted in the Magistrate Judge’s report and
recomrendation, Florio presented this claimin his fourth
collateral petition. At that tine, the state court found that
Wal czak’s testinony “was of such a mniml character as to render
his testinmony of little consequence.”

In his report and recommendati on, the Magi strate Judge found
that the inconsistencies in Wal czak’s testinony at Florio and
Vol pone’s trials do not establish that Wal czak comm tted perjury.
The Magi strate Judge noted the possibility that both Vol pone and
Florio made simlar statenments regarding Taylor’s brothers.

Mor eover, the Magistrate Judge found that, even assum ng Wal czak
had conmtted perjury at Florio's trial, there was no reasonabl e
l'ikelihood that it affected the judgenent of the jury because
there was a substantial anount of evidence to support the jury’'s
verdict, including the testinony of Florio' s co-conspirators
Mont agno and \Wheat on.

The Magi strate Judge al so recommended denying Florio's third
claimfor ineffective assistance of counsel. 1In his report and
recomrendati on, the Magistrate Judge noted that Florio had failed
to provide any specific allegations in connection with his
i neffective assistance of counsel claim The Magistrate Judge
noted in a footnote, however, that if Florio s allegations of
i neffective assistance were based on his claimthat counsel

failed to pursue a mstrial when the prosecutor read to the jury
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a statenent not admtted into evidence by Anthony Mntagno
regardi ng Montagno’'s fear of Florio (which claimFlorio has

rai sed on prior appeals, and which he raises in the instant
petition under his claimof prosecutorial msconduct), his claim
of ineffective assistance |acked nerit. According to the

Magi strate Judge, had Florio’ s counsel pursued the notion for a
mstrial, the notion would have been unsuccessful. The

Magi strate Judge noted that, in light of the fact that Mntagno
had hinself testified to Florio's threats, the prosecutor’s
reading of the statenent was not “of a nature to inflanme the jury
and instill in their mnds a fixed bias,” which could justify a

mstrial. Commonwealth v. Anderson, 501 Pa. 275 (1983).

Finally, the Magistrate Judge rejected Florio s claimthat
the prosecutor conmtted m sconduct by inproperly referring to or
eliciting testinony regarding Florio' s involvenent in the
arcade’s illegal drug operation. The Magistrate Judge agreed
with the state courts who had earlier considered the issue and
found that testinony regarding Florio s involvenent in the drug
operation was necessary “to establish a full, natural and
coherent devel opnent of the factual setting in the instant case.”
Mor eover, the Magistrate Judge noted that, during the course of
Florio s trial, the trial court had properly instructed the jury
that they were to consider such evidence only as it related to
Florio's notive to nmurder Scott Tayl or.

In his first set of objections, Petitioner nmakes many of the

same argunents which he nade in his initial habeas notion
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regarding the alleged perjured testinony of Richard Wal czak. The
Court agrees with the Magistrate Judge that it is not clear that
Wal czak conmitted perjury at Florio's trial. Moreover, even
assum ng that Wal czak conmtted perjury, there is no reasonable
i kelihood that Wal czak’s testinony affected the judgnment of the
jury. As noted above, two of Florio s co-conspirators, WIIliam
Wheat on and Ant hony Montagno, took the stand and testified in
detail as to Florio s involvenent in the nurder of Scott Tayl or.
Florio s coment to Wal czak regarding Scott Taylor’s brother was
a mnute piece of evidence in a case where the governnent
presented substantial evidence of Florio' s guilt.

Furthernore, the Court wi shes to point out that there is no
evi dence to support Florio's claimthat the prosecutor knew
Wal czak was giving false testinony at Florio's trial. Although
Wal czak stated that he had told the prosecutor Barry G oss (who
prosecuted Florio) about the statenent, it is not clear to whom
Wal czak had attributed the statenent prior to testifying at
Florio and Vol pone’s trials. |Indeed, at Richard Vol pone’s trial,
where Wal czak attributed the statenent to Vol pone, Wal czak
testified that he had previously told the prosecutor G oss that
Fl ori o had nmade the statenent.

Petitioner contends that the Magistrate Judge failed to
consi der the fact that co-conspirators Weaton and Montagno had
commtted perjury at Florio’ s trial. At Florio s trial, both
Mont agno and Wheaton admitted that they had nade prior statenents

under oath in connection wth the nurder of Scott Tayl or and had
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not inplicated Florio in the nurder. Both Wheaton and Mntagno
testified that they had refrained frominplicating Florio because
they were afraid of him At trial, Florio s counsel nade nuch of
Wheat on and Montagno’s prior inconsistent statenents and
attenpted to challenge their credibility. The jury was thus
famliar with Montagno and Weaton’s previ ous inconsi stent
statenents, and nevertheless, found Florio guilty. Accordingly,
the fact that Wieaton and Montagno admitted to prior inconsistent
statenents at Florio's trial does not support Florio’ s claimthat
hi s conviction was obtained through the prosecutor’s use of
perjured testinony.

Florio further contends in his objections that his counsel
provided ineffective assistance in that he failed to object to
the prosecutor’s repeated efforts to elicit testinony regarding
Florio' s involvenent in the illegal drug operation at the arcade.
What constitutes ineffective assistance of counsel has been set

forth by the United States Suprene Court in Strickland v.

Washi ngton, 104 S.Ct. 2052 (1984). In Strickland, the Suprene

Court held that a petitioner for a wit of habeas corpus nust
make a dual showing in order to prevail on a claimof ineffective
assi stance of counsel. First, the petitioner nust show that his
counsel's representation fell bel ow an objective standard of
reasonabl eness. 1d. at 2064. Second, the petitioner nust show
that there is a reasonable probability that, but for counsel's
unprof essional errors, the verdict would have been different.

|d. at 2068.



In the instant case, counsel’s decision not to object to al
testinony regarding the illegal drug operati on was reasonabl e and
Florio suffered no prejudice as a result of said decision. As
the Magi strate Judge properly noted in his report and
recomrendati on, the testinony regarding the drug operation at
Florio s arcade was necessary to establish Florio’s notive in
killing Scott Taylor. The trial court had specifically all owed
t he prosecution to introduce evidence of the drug operation for
that |imted purpose. The trial transcript reveals that Florio' s
counsel did object several tines to wtnesses testifying about
drug transactions which were not closely related in tinme to the
arcade robbery and subsequent nurder of Scott Taylor. The trial
court sustained several of these objections, and gave the jury a
cautionary instruction that evidence of Florio' s drug activity
was only to be considered as part of Florio's notive. |In |ight
of the trial court’s clear ruling that the prosecution could
present sone evidence of drug transactions in order to advance
its theory of the case, Florio s counsel was not ineffective for
failing to object to every reference to said drug transactions,

and Florio was not prejudiced in any way by counsel’s actions.

Florio contends in his objections that the Magistrate Judge
erred in finding no prosecutorial msconduct. Florio contends
that the prosecutor commtted m sconduct in that he know ngly
permtted Richard Wal czak to commt perjury, know ngly read

Ant hony Montagno' s statenent to the jury without introducing it
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as evidence, and repeatedly referred to and elicited testinony of
Florio' s involvenent in illegal drug transactions. The Court has
consi dered each of these three allegations in turn, as stated
above, and has found themw thout nerit. Accordingly, the
Magi strate Judge properly denied Florio s claimof prosecutorial
m sconduct .

In his supplenental objections, Florio contends that the
Magi strate Judge commtted error when he reviewed Florio's clains
under the standard of review provided in 28 U . S.C. § 2254(d), as
it was anended by the Antiterrorismand Effective Death Penalty
Act (the “AEDPA’). Florio is in error. The anendnents of the
AEDPA becane effective on April 24, 1996, well|l before Petitioner
filed the instant notion for relief fromjudgnment under 28 U S. C.
8§ 2254. Accordingly, the Magistrate Judge properly applied the
standards of Section 2254(d), as anended by the AEDPA

Florio additionally alleges in his supplenental objections
that the prosecutor was without jurisdiction to act in the
Commonweal th Court of Common Pl eas because he was a federa
prosecutor, and alleges that the prosecutor induced Anthony
Mont agno and W1 liam Weaton to |lie under oath and inplicate
Florio in the nurder of Scott Taylor. Florio has presented no
evi dence to support these basel ess all egati ons.

Accordingly, the Court will adopt the report and
recomrendati on i ssued by United States Magi strate Judge Peter B.
Scuderi and will deny Petitioner’s notion for relief under 28

US. C 8§ 2254. There is no probable cause for appeal.
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An appropriate Order follows.
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