IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRIM NAL ACTI ON
V. :
PH LI P J. MONTEFI ORE . NO 97-105-01

MEMORANDUM AND ORDER

HUTTON, J. March 30, 1998

Presently before this Court is the Defendant’s Mdtion to
Dismss Indictnment Pursuant to 18 U . S.C. § 3162(a)(2) and Further
to Appoint a Court Physician to Exam ne the Defendant (Docket No.
34) and the CGovernnent’s response thereto. For the reasons |isted

below, the defendant’s notion is GRANTED in part and DENIED in

part.

. BACKGROUND

On March 4, 1997, a grand jury indicted and charged the
defendant, Philip J. Mntefiore (“Mntefiore”), wth nmultiple
counts of making fal se statenents in violation of 18 U.S.C. § 1001.
On May 27, 1997, a grand jury returned a superseding indictnent,
charging Montefiore with el even counts of making false statenents
in violation of 18 U S.C. 8 1001. On June 3, 1997, a grand jury
returned a second superseding indictnent, charging Montefiore with
seventeen counts of nmaking false statements in violation of 18

US C § 1001. In that indictnent, the grand jury al so charged



defendants Alfonzo Gallo and Richard Gllo (the “Gallos”) wth
numer ous counts of mail fraud and maki ng fal se statenents, under 18
US C 8§ 1341 and 18 U.S.C. 8§ 1001, respectively. Further, the
grand jury charged Al fonzo Gall o wth one count of obstruction of
justice, wunder 18 U S C. § 1503. Foll owi ng his indictnent,
Mont efiore made his initial appearance in court on April 10, 1997.
On March 13, 1998, Montefiore filed the instant notion with this

Court.

1. DI SCUSSI ON

1. Speedy Trial Act

The defendant argues that the indictnment agai nst him
shoul d be dism ssed with prejudice due to violations of the
Speedy Trial Act. Under the Speedy Trial Act:

[T]rial of a defendant charged in an . .

indictment with the comm ssion of an offense

shal |l comence within seventy days of the

filing date (and maki ng public) of the .

indictnment, or fromthe date the defendant

has appeared before a judicial officer of the

court in which such charge is pending,

whi chever date | ast occurs.

18 U.S.C. 8§ 3161 (c)(1) (1985). However, certain periods of
delay are “excluded . . . in conputing the time within which the
trial of any offense nust commence.” 18 U . S.C. § 3161(h).

Under Section 3161(h)(1)(F), the follow ng period of

delay is excluded fromthe seventy-day cal cul ation: *“del ay

resulting fromany pretrial notion, fromthe filing of the notion



t hrough the conclusion of the hearing on, or other pronpt

di sposition of, such a notion.” 18 U. S.C. 8§ 3161(h)(1)(F).
Further, “[a]lny pretrial notion, including a notion for the
extension of tinme, is a pretrial notion within the neani ng of
Section 3161(h)(1)(F) and creates excludable tine, even if it

does not in fact delay trial.” United States v. Arbelaez, 7 F.3d

344, 347 (3d Cr. 1993) (citations omtted). Under the Eastern
District’s Plan for Pronpt Disposition of Crimnal Cases
(“Eastern District’s Plan”), though, the period of delay under
Section 3161(h)(1)(F) is |limted to sixty days. Eastern
District’s Plan at 14, Y 6(a).

Mor eover, a continuance nmay give rise to excludable
time for Speedy Trial purposes. Under subsection (h)(8)(A), the
follow ng delay is excluded:

Any period of delay resulting froma

conti nuance granted by any judge on his own
nmotion or at the request of the defendant or
his counsel . . ., if the judge granted such
conti nuance on the basis of his findings that
the ends of justice served by taking such
action outwei gh the best interest of the
public and the defendant in a speedy trial.
No such period of delay resulting froma
conti nuance granted by the court in
accordance with this paragraph shall be

excl udabl e under this subsection unless the
court sets forth, in the record of the case,
either orally or in witing, its reasons for
finding that the ends of justice served by
the granting of the continuance outwei gh the
best interests of the public and the
defendant in a speedy trial.

18 U.S.C. § 3161(h)(8)(A).



Further, Section 3161(h)(7) excludes a “reasonabl e
period of delay when the defendant is joined for trial with a
codefendant as to whomthe tine for trial has not yet run and no
nmotion for severance has been granted.” “‘After defendants are
joined for trial, an exclusion applicable to one defendant
applies to all codefendants.”” Arbelaez, 7 F.3d at 346 (quoting

United States v. Novak, 715 F.2d 810, 815 (3d Gr. 1983), cert.

deni ed, 465 U.S. 1030 (1984)).

a. Montefiore's Conti nuance

In the instant case, Montefiore was arrai gned on Apri
10, 1997, thus beginning the Speedy Trial Act period. 18 U S.C
8§ 3161(c)(1). On April 28, 1997, the parties filed a Joint
Motion to Have Captioned Case Decl ared Conpl ex (Docket No. 4),
wherein the parties agreed that “the case is so unusual and
conplex so as to necessitate a continuance beyond the tine limts
established by the Speedy Trial Act.” Joint Mdt. f 2(c). This
Court granted that notion on May 19, 1997, and |ater set July 28,
1997, as the date of trial. |In the order granting the
continuance, this Court set forth its reasons for finding that
“the ends of justice served by granting this continuance
out wei gh[ ed] the best interests of the public and the defendant

in a speedy trial.” 1d. 8 3161(h)(8)(A); see United States v.

Montefiore, No. 97 Cr. 105 (E.D. Pa. May 19, 1997) (finding that

t he conti nuance was necessary because the “case taken as a whol e
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is so unusual and so conpl ex, due to the nunber of defendants or
the nature of the prosecution and other conplexity, that it is
unreasonabl e to expect adequate preparation within the periods of
time established.”) Thus, the period between May 19, 1997, the
date of the order granting the continuance, and July 28, 1997,
the date set for trial, is excluded for Speedy Trial Act

purposes. 18 U . S.C. § 3161(h)(8)(A).

b. The Gall os’ Conti nuance

On June 26, 1997, the Gallos were arraigned, thus
begi nning their Speedy Trial Act period. 18 U S C § 3161(c)(1).
On July 24, 1997, this Court granted the Gall os’ unopposed notion
for continuance of the trial date, finding that “the ends of
justice served by granting this continuance outwei gh the best
interests of the public and the defendants in a speedy trial.”

Id. 8§ 3161(h)(8)(A); see United States v. Gllo, No. 97 Cr. 105

(E.D. Pa. July 24, 1997) (finding that the continuance was
necessary because the case was so unusual and conplex and “to

al l ow counsel adequate tine to prepare.”). On January 29, 1998,
this Court listed the instant case for trial to conmence on Apri
27, 1998. Thus, with respect to the Gallos, the period between
July 24, 1997, the date of the order granting the continuance,
and April 27, 1998, the date set for trial, is excluded for

Speedy Trial Act purposes. 18 U S.C. 8§ 3161(h)(8)(A).



Under Section 3161(h)(7), a “reasonable period of
del ay” is excluded with respect to Montefiore, because he is
“joined for trial with . . . codefendant[s] as to whomthe tine
for trial has not yet run and no notion for severance has been

granted.” In this situation, an excl usion applicable to one
def endant applies to all codefendants.’” Arbelaez, 7 F.3d at 346

(quoting United States v. Novak, 715 F.2d 810, 815 (3d G r. 1983,

cert. denied, 465 U. S. 1030 (1984)). As such, the excl usion

applicable to the Gallos also applies to Montefiore. See United

States v. Montefiore, No. 97 C. 105 (E.D. Pa. July 24, 1997).

Due to these continuances, the period from May 19,
1997, through the present is considered excluded tine. Thus,
| ess than seventy non-excl udabl e days have expired for Section
3161(c) purposes. Therefore, dismssal of Mntefiore' s

i ndi ctment pursuant to the Speedy Trial Act is clearly inproper.

2. Appointing a Court Physician to Exam ne t he Def endant

Montefiore states that he suffers froma life-
t hreateni ng heart condition that makes hi m physically unable to
stand trial. |In support of this conclusion, Mntefiore attaches
a report fromhis cardiologist, dated June 5, 1997. Moreover,
Mont efiore includes reports indicating that he has been
hospitalized on nunerous occasions. Mntefiore requests that the
Court order an independent nedical exami nation to confirmhis

physi cal condition.



G ven the records attached to the defendant’s noti on,
this Court grants Montefiore’'s request. However, to ensure that
this issue is properly resolved in a tinely manner, this Court
directs Montefiore to nake hinself available to be exam ned by a
court appoi nted physician on or before April 8, 1998.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CRIM NAL ACTI ON
V. :
PH LI P J. MONTEFI ORE © NO 97-105-01
ORDER

AND NOW this 30th day of March, 1998, upon
consideration of the Defendant’s Mtion to D smss |Indictnent
Pursuant to 18 U. S.C. 8 3162(a)(2) and Further to Appoint a Court
Physician to Exam ne the Defendant (Docket No. 34), IT IS HEREBY
ORDERED t hat the Defendant’s Mdttion is GRANTED in part and DEN ED
in part.

IT IS FURTHER ORDERED that the defendant SHALL nake
hi msel f available for an exam nation to be perfornmed by a court

appoi nted physician on or before April 8, 1998.

BY THE COURT:

HERBERT J. HUTTON, J.



