IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CIVIL ACTI ON
: NO 97-6478
V.
CRI M NAL ACTI ON
NO. 90-353-1
JAMES HI LL, JR

MEMORANDUM

BUCKWALTER, J. April 6, 1998

On April 3, 1991, James R Hill (“Hll”) was found
guilty of several charges stenmm ng fromhis possession of cocaine
and firearnms while on parole and was sentenced by this court on
July 2, 1991 to an aggregate sentence of 188 nonths. After
unsuccessfully seeking relief through direct appeal, H Il filed
several petitions for habeas relief pursuant to 28 U S.C. § 2255.
In his first petition (92-cv-5709) Hill clainmed that he received
i neffective assistance of counsel, that tainted evidence was used
at trial and that this court |acked jurisdiction. After
considering the nerits of these claimand the governnent’s
response | denied Hill’'s petition on Decenber 9, 1992. Hill’s
second petition (93-cv-2327) again raised tainted evidence clains
and al | eged prosecutorial msconduct. After considering the
nmerits of these clains along with the governnent’s response |

denied HIl's second petition on Novenber 16, 1993. Hil



chal l enged the length of his sentence in light of the Suprene

Court’s decision in Bailey v. United States, 516 U S. 137 (1995)

inathird 8§ 2255 petition (95-cv-5035), filed on August 9, 1996
as well as through a “Mdtion to Dism ss Indictnent” which was
filed on Novenber 20, 1995. In response the governnent conceded
that under Bailey, Count V, charging violation of 18 U S.C. 8§
924(c) (use of firearns during conm ssion of a drug trafficking
of fense) should be vacated. Accordingly, on March 8, 1995 |
granted HlIl's notions in part and on Novenber 8, 1996 vacated
Count V and resentenced Hll. On resentencing, however, a two

| evel weapons enhancenent was applied, as requested by the

governnent. As a result the actual length of H Il s sentence was
not altered. Presently, before the court is Hll's fourth § 2255
motion. In the instant notion Hll: 1) challenges jury
instructions given at his trial -- specifically he clains that

instructions given regarding the 8 924(c) charge were m sl eadi ng
because his conviction on this charge was | ater vacated; 2)
clains that his trial counsel provided ineffective assistance and
3) requests ny recusal.! | cannot consider the nmerits of these
clains at this tine. H Il s present notion is successive and
therefore requires authorization fromthe Court of Appeals prior

to filing.

1. This is not the first time H Il has sought nmy renoval. On Decenber 5,
1995 | denied Hill's “Mtion to Disqualify Judge” (90-cr-353-1; Docket No. 76)
and on Novenber 4, 1997 Chief Judge Cahn denied HIl's notion letter
requesting ny renoval (90-cr-353-1; Docket No. 110).

2



Hll's present notion was filed after April 24, 1996,
therefore the “Antiterrorisomand Effective Death Penalty Act”
(“AEDPA’) applies. The AEDPA states that before a district court
can consider a “second or successive” 8§ 2255 notion the defendant
must first obtain froma three judge panel of the court of
appeal s an order authorizing the district court to consider the
notion. 28 U S.C 88 2244, 2255. Nowhere in the AEDPA is the
term “second or successive’” notion defined. However, the text of
the AEDPA reveals that the terns refer to 8 2255 noti ons that
raise new clains as well as to notions that raise clains

previously presented in a prior application.? Dellorfano v.

United States, 1997 W. 379170 *3 (E. D. Pa. June 26, 1997). Thus,

under the AEDPA, subsequent 8 2255 notions that raise clains not
previously presented in a prior application are also terned

“second or successive.” See Christy v. Horn, 115 F.3d 201, 208

(3d Gir. 1997); 28 U.S.C. 8§ 2244 (b)(2), 2255. The AEDPA's
aut hori zation requirenents do not apply where the defendant’s
prior petitions were dism ssed, w thout prejudice. Christy, 115
F.3d at 208.

Hll s first three petitions were resolved after a

merits review Al three, however, were filed before the

2. Prior to the enactnment of the AEDPA, a district court could dismss a
subsequent 8§ 2255 notion where the defendant failed to allege new or different
grounds for relief, termed a “second or successive” notion, or where the

def endant rai sed new grounds that could have been raised in an earlier notion
termed an “abusive notion.” Kuhlman v. Wlson, 477 U S. 436, 444 n.6 (1986);
28 U.S.C. § 2255, Rule 9.




effective date of the AEDPA. Nonetheless, |I find that the
AEDPA' s provisions regarding “second or successive” § 2255
nmoti ons should be applied retroactively insofar as petitions
filed before the effective date of the Act are counted in

cal culating the cunul ati ve nunber of petitions a |litigant has

filed. See United States v. Black, 1997 W. 703182 *2 (E.D. Pa.

Nov. 10, 1997); Dellorfano, 1997 W. 379170 *4. Thus, as Hill’'s

present notion is his fourth, it is successive.?
Furthernmore, Hill’'s present petition could only be a
| abel ed as “first” if he had raised new clains that arose solely

fromevents that occurred at resentencing. See Dellorfano, 1997

WL 379170 *3; See also, Gltieri v. United States, 128 F.3d 33,

38 (2d Cir. 1997)(Concl udi ng that whenever a prior 8§ 2255 notion
succeeds in having a sentence anended, a subsequent § 2255
petition will be regarded as a “first” petition only to the

extent that it seeks to vacate the new, anended conponent of the

3. Though many circuits have applied the “second or successive” provision
retroactively, they have done so w thout explanation. On the other hand, the
Seventh and the Sixth Circuits have ruled that the AEDPA' s “second or
successive” provisions do not apply where a prior petition was deci ded before
the date of enactnment and where the application of the new | aw woul d have the
effect of “attaching new | egal consequences to events conpl eted before its
enactnent.” See In re Hanserd, 123 F.3d 922, 930-931 (6th Cr. 1997); Burris
v. Parke, 95 F.3d 465 (7th Cir. 1996). The Fourth Circuit specifically
reserved the issue because the parties had not raised it. Inre Vial, 115
F.3d 1192, 1198 n. 13 (4th Cr. 1997)(en banc). Three dissenting judges,
however, found that the new “second and successive” provisions for § 2255
petitions should not be applied to cases “in which a prisoner has filed his
first 8 2255 notion before the AEDPA's effective date and his second
thereafter.” 1d. at 1199-1200 (Hall, J. dissenting). The Third GCrcuit Court

of Appeals has also declined to decide the issue. In re Dorsainvil, 119 F.3d
245, 247 n.1 (3d Cr. 1997). Nevertheless, even if retroactive effect was not
given to the revised § 2255 provision, Hll’s petition would have been barred

as a successive or an abusive petition under pre-AEDPA | aw. See supra note 2
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sentence.). Utimtely, Hll's present clainms all stemfrom
al | eged m sconduct which occurred at his initial trial and
sentencing. He faults the instructions the jury received, his
trial counsels conduct and requests recusal of the trial judge.
Thus, Hill’s current petition nust be treated as a “second or
successive” petition for purposes of § 2255.

In sum because HIl’'s notion is successive before he
can proceed in the instant action, he nust nove in the United
States Court of Appeals for the Third Crcuit for an order
authorizing the district court to consider the notion.

An appropriate order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : CIVIL ACTI ON
: NO. 97-6478
" CRI M NAL ACTI ON
NO. 90-353-1
JAMES HI LL, JR
ORDER
AND NOW this 6th day of April 1998, upon consi deration
of Defendant’s notion to vacate, set aside or correct sentence
pursuant to 28 U.S.C. § 2255 (Docket No. 111); the Government’s
response (Docket No. 115); and Defendant’s reply (Docket No.
117), it is hereby ordered that Defendant’s notion, which is a
“second or successive” notion, is DENIED w thout prejudice to
Defendant’s right to seek authorization to proceed fromthe
United States Court of Appeals for the Third Crcuit. 28 U S. C
88 2244, 2255 |f the Court of Appeals grants authorization, the

Clerk is requested to file Defendant’s renewed notion in this

court under the above docket nunber.

BY THE COURT:

RONALD L. BUCKWALTER, J.



