IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL TAYLOR . CGVIL ACTION
V.
CITY OF PH LADELPH A, et. al. ; NO. 96-740

MEMORANDUM

WALDMVAN, J. April 1, 1998

. | NTRODUCTI ON

Plaintiff is a former Philadel phia police officer. He
is suing the City, various police officers and a prosecutor who
participated in the 1986 crimnal investigation that resulted in
his arrest on charges of accepting bribes. Plaintiff was
acquitted by a jury in 1994. This action was filed on February
1, 1996.

Plaintiff asserts federal clains pursuant to 42 U S. C
88 1983 and 1985, alleging that defendants violated his First,
Fourth, Fifth, Sixth and Fourteenth Amendnent Rights. He also
asserts state law clains of intentional and negligent infliction
of enotional distress, false arrest, false inprisonnent,
mal i ci ous prosecution, msuse of process, negligence and offici al

oppression.?

! Plaintiff neither separately pleads nor el aborates on

the basis for each claim 1In neither his conplaint nor
supporting briefs does plaintiff clearly articulate which clains
apply to which defendants based on their conduct. The court has
neverthel ess parsed plaintiff’'s allegations and viewed them as
liberally as one fairly can in the overall context of the

conpl aint and evi dence of record.



Presently before the court are defendants’ Motions for
Sunmmary Judgment . 2

1. LEGAL STANDARD

In considering a notion for summary judgnent, the
court nust determ ne whether “the pleadings, depositions, answers
to interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent

as a matter of law” Fed. R Cv. P. 56(c); Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 247 (1986); Arnold Pontiac-GVC, Inc.

V. Ceneral Mtors Corp., 786 F.2d 564, 568 (3d Cr. 1986). Only

facts that nay affect the outcone of a case under applicable |aw
are “material.” Anderson, 477 U.S. at 248. Al reasonable
inferences fromthe record nust be drawn in favor of the
non-novant. |d. at 256. Although the novant has the initial
burden of denonstrating the absence of genuine issues of materi al
fact, the non-novant nust then establish the existence of each

el ement on which it bears the burden of proof. J.F. Feeser, Inc.

V. Serv-A-Portion, Inc., 909 F.2d 1524, 1531 (3d G r. 1990),

cert. denied, 499 U S. 921 (1991) (citing Celotex Corp. v.

2 Def endant Steven C yner noved separately fromthe other
defendants for summary judgnent. M. Cyner was an assi stant
district attorney assigned to work with the police on the
investigation of plaintiff. Plaintiff does not oppose M.
Cynmer’s notion. Wile Patrick Devlin remains a named def endant,
he was never served with process and apparently died before this
action was comrenced.



Catrett, 477 U.S. 317, 323 (1986)).

I11. FACTUAL BACKGROUND

Fromthe record, as uncontroverted or viewed nost
favorably to plaintiff, the pertinent facts are as foll ow

In 1984 the Ethics Accountability Division (“EAD’) was
created within the Phil adel phia Police Departnent to investigate
all egations of police corruption. In 1986 defendant Creeden, a
captain, was in charge of the EAD. M. Creeden reported to
def endant Kane who, in turn, reported to defendant Tucker, the
police comm ssioner. Defendants Kalmar, Rentz, Devlin and
Washlick were officers assigned to the EAD

In the late Spring of 1986, as a result of information
provided by an informant, officers in the EAD began to suspect
that plaintiff had accepted bribes. The informant was Jonat han
Wiite, the owner of an illegal lottery operation.

M. Wiite's first contact wwth the EAD was in May 1985
when def endant Kal mar, posing undercover as a corrupt police
of ficer, unsuccessfully solicited a bribe fromhim |In the Fal
of 1985 M. White nmade an anonynous tel ephone call to the EAD
informng themthat a conpeting illegal lottery operator had paid
police officers to shut down his operation at 1301 Poi nt Breeze
Avenue. The tip resulted in a ten day EAD surveillance of
activity around that |ocation, but the investigation produced no

definitive results.



In the Spring of 1986 M. Wite was served with a
subpoena to testify before a grand jury investigating allegations
of police corruption. Beginning in June 1986, M. Wite provided
the EAD with information regarding corrupt officers in exchange
for inmmunity from prosecution. In interviews wth defendants
Creeden, Kalmar and Devlin, Wite identified plaintiff as one of
several officers in the 17th District to whom he had paid
protection noney.

M. Wiite reported that he paid plaintiff regularly
over a period of nore than two years. He told the EAD that he
would neet with plaintiff at the corner of 15th and Carpenter
Streets where he woul d make a usual nonthly paynment of two
hundred dollars. He related to the EAD officers that plaintiff
woul d tel ephone himto arrange the neeting by identifying hinself
wth the code “Nunber Nine.” M. Wite identified plaintiff from
a photo array.

EAD officers then attenpted to corroborate M. Wite's
information. They confirned that plaintiff was assigned to the
17th District as a lieutenant during the time M. Wite said he
had payed him collected information regarding plaintiff’s
personal autonobiles, and reviewed police records filed by
plaintiff and other records reflecting police activity at 1301
Poi nt Breeze Avenue. EAD officers also interviewed police
officers and other illegal l|ottery operators, some of whom
confirmed that a lieutenant in the 17th District was accepting

bri bes.



In July 1986 M. Wite appeared before the grand jury.
He testified that for nore than two years he had paid plaintiff
bri be noney, that he personally net plaintiff at 15th and
Carpenter Streets and that plaintiff called to arrange neetings
identifying hinself as “Nunber N ne.”

On July 16, 1986, M. Wite tel ephoned plaintiff from
def endant Creeden’s office at the direction of defendants Kane,
Creeden, Devlin and Kalmar. The call was recorded. 1In a brief
conversation, M. Wiite and plaintiff agreed to neet at the “sane
old place.” They did not identify any |location. Approximtely
forty-five mnutes later, M. Wiite drove to 15th and Carpenter
Streets. He was wearing an EAD wire. He was holding two fifty
and five twenty dollar bills given to himby the EAD to hand to
plaintiff. Defendant Rentz positioned hinself to videotape any
nmeeting froma nearby van.

Plaintiff arrived at 15th and Carpenter Streets and
entered White’'s car. M. Wite told plaintiff that he wanted to
expand his illegal lottery operation and was | ooking for police
protection in his new area. Plaintiff replied that he “got one
guy in mnd’” and woul d pass along Wiite' s tel ephone nunber. It
was agreed that the person who would contact M. White would
identify hinself as “Nunmber Nine.” They also briefly discussed
the death of Tyrone Stinnett, an enployee of a conpeting lottery

operation who had recently been found dead of an apparent



sui ci de.

The audi o and video tapes of the conversation between
M. Wiite and plaintiff span four and a half mnutes. Plaintiff
states and the report of a surveilling officer shows that the
nmeeting was several mnutes longer. Plaintiff does not dispute
the content of the tapes, but believes that portions were del eted
in which he and M. Wite further discussed the Stinnett death.
Plaintiff retained an expert who opined that there were “serious
and questionabl e problens” regarding the accuracy and integrity
of the tapes. A defense expert expressed a conflicting opinion.
The court at this juncture, of course, will credit the version of
plaintiff’s expert.

After the neeting, M. Wite drove to another |ocation
where he was net by defendants Kal mar and Devlin. They searched
White and his car and did not find the two hundred dollars they
had given him He told the officers he had given the noney to
plaintiff. M. Wite was not under constant surveillance as he
drove between locations. Thus, it was physically possible for
M. Wiite to discard the noney at a nonent he was not being
observed. There is no evidence of record that M. Wite was
aware he was not being surveilled at all tinmes during the ten
bl ock drive.

When no police officer contacted M. Wite regarding

protection for a new area of operation, the EAD decided to set up



anot her neeting between plaintiff and the informant. On August
20, 1986, M. Wite tel ephoned plaintiff at the direction of

def endant s Kane, Creeden, Devlin and Kalmar. The EAD recorded
the call. Plaintiff agreed to neet M. Wiite at the corner of
13th and Spring Garden Streets. The EAD put a wire on M. Wite
and arranged to videotape the neeting. M. Wite was given nine
twenty and four five dollar bills to hand to plaintiff. The
serial nunbers were pre-recorded. Defendant Kane inforned
Comm ssi oner Tucker of the planned neeting.

Plaintiff arrived at the agreed neeting spot and
entered M. White’'s car. The two tal ked about the expansion of
Wiite's lottery operation and plaintiff’s attenpt to contact
soneone on Wite's behalf. M. Wite handed plaintiff the two
hundred dollars. Plaintiff denies that he accepted it.

The tape recordings of the neeting span just under five
mnutes. Plaintiff states and the notes of a surveilling officer
show that the neeting | asted several mnutes longer. Plaintiff’s
expert expresses the sane opinion regarding the tapes of this
nmeeting as those of the first neeting.

After plaintiff exited M. Wite' s car, he was
confronted by defendants Devlin and Washlick who escorted himto
EAD headquarters. Plaintiff was not permtted counsel.

Plaintiff admttedly, however, was not arrested and remai ned free

to leave at any time. EAD officers asked plaintiff to cooperate



with their ongoing corruption investigation. Plaintiff declined.
Plaintiff told M. Creeden that M. Wite was his informant and
tried to explain why he agreed to neet with him M. Creeden was
uninterested in plaintiff’s story and told himto “shut up.”

While plaintiff was at EAD headquarters, defendant
Kal mar sought and obtained a search warrant for plaintiff’s
person and vehicle. Thereafter, M. Washlick searched the jacket
plaintiff had been wearing and recovered the pre-recorded bills
froma pocket.

On August 21, 1986 plaintiff received notice that he
was suspended fromthe Departnment with intent to dismss. He was
al so infornmed that he was a target of an investigation and
of fered the opportunity to testify before the grand jury.

At a neeting with Oficer Kalmar in Septenber 1986, M.
Wiite related that in the past he had given Oficer Nathaniel
Cannedy noney intended for plaintiff. On Cctober 8, 1986,
def endants Devlin and Kal mar interviewed O ficer Cannedy. He
adm tted wongdoi ng and agreed to cooperate with the ongoi ng EAD
probe. M. Cannedy told Oficers Devlin and Kal mar that he never
actually picked up noney for plaintiff, but that plaintiff had
accused himof taking noney fromWite that bel onged to him

Def endant Kal mar testified about his know edge of
plaintiff’s activities to the grand jury. The grand jury al so

heard the audi o tapes of the tel ephone conversations between



plaintiff and M. Wite. They viewed the video tapes and heard
the audi o tapes of the neetings that followed. On Cctober 9,
1986, the grand jury issued a Presentnment recomrending fifty-
seven counts of bribery and related crim nal charges agai nst
plaintiff. Fifty-two of the fifty-seven counts were based
exclusively on M. Wite' s testinony. The Presentnent was
approved by the Honorabl e Lynne Abraham on QOctober 10, 1986.

On Cctober 14, 1986, defendant Kal mar prepared an
affidavit of probable cause for an arrest warrant in which he
averred that he had reviewed the evidence presented to the grand
jury and this evidence was accurately summarized in the grand
jury’s Presentnent. The warrant was issued and plaintiff was
arrested on the sane day. Plaintiff was rel eased on an unsecured
“own recogni zance” bond in the anount of $10,000, with no travel
restrictions.

Oficer Kalmar and M. Wite testified at a prelimnary
hearing on January 8, 1987 at which the court found that the

Commonweal th had established a prima facie case agai nst

plaintiff. The next six years were consuned by plaintiff’s pre-

trial suppression notion and subsequent appeal.® Utimtely,

3 The Common Pleas Court granted plaintiff's notion to
suppress the tape recorded evidence on the ground that it was
acquired in violation of applicable state law, but rejected as a
ground for suppression possible tanpering as well as other
grounds proffered. The Superior Court reversed the decision to
suppress this evidence in an opinion filed on March 9, 1993.

9



plaintiff was acquitted by a jury on February 2, 1994.

Plaintiff then appealed his discharge fromthe police
force to a fact-finding arbitrator. |In Decenber 1995, the
arbitrator ruled against plaintiff after finding that the Cty
had just cause to discharge him The arbitrator concluded that:

[Tl here is no convincing evidence that what appears on
the [audi o and video] tapes is erroneous. In fact,
grievant in response to an unsolicited phone call from
a known nunbers witer goes to a regular neeting place,
whose | ocati on does not even have to be stated, and
engages in a conversation about police protection for
an illegal nunbers operation. He even assigns a code
nunber so the nunbers witer can operate under a cloak
of anonymty.

Thi s conversation, between a Police Captain and a

| eadi ng nunbers witer, is relaxed and friendly and has
nothing to do with legitimte police business.

Al t hough grievant clains that the EAD i nformant was, in
fact his own, and that he was conducting an

i nvestigation of a nurder, there is no evidence
supporting that assertion except his uncorroborated

wor d.

Gi evant gave no convinci ng reason why he was pursuing
this investigation personally since it would not have
been normal for himto do so. |In any event, the part
of the conversation which was on the tapes reveals a
passi ng remark about the person’s death and not any
serious attenpt to determne if an apparent suicide was
inreality, a nurder. It is entirely unclear why,
after the tapes allegedly ended, he would return to a
subj ect which appears to have been cl osed.

Finally, there is a claimthat the surveillance tapes
were nodified or truncated. The expert testinony on
this point is conflicting but having viewed the video
and listened to the tapes it appears that the
conversations, despite inaccurate reporting about tines
by the surveillance team nenbers, are w thout

meani ngful alterations or om ssions.

On bal ance, grievant’s clains that the EAD informant

10



was his own and that he was investigating a nurder are

not credible. The better evidence establishes that he

was doi ng exactly what the Gty clains he was doi ng and
that he received illicit noney for the reasons stated
in the charges agai nst him

The essence of plaintiff’s clains against the
i ndi vi dual defendant officers is that they knew or shoul d have
known that M. Wiite' s informati on was unreliable.

Specifically, he contends that the statenents in June
and July 1986 of M. White that he had paid plaintiff personally
at neetings at 15th and Carpenter Streets and his statenent in
Septenber 1986 that O ficer Cannedy had picked up paynents for
plaintiff are inconsistent, and then faults defendant Kal mar for
not further questioning M. Wite or noting the purported
i nconsistency in his affidavit.

Plaintiff asserts that the EAD knew or shoul d have
known that M. Wiite had a notive falsely to inplicate plaintiff
because he had participated in three attenpts in 1985 to shut
down Wiite's operation. The EAD surveillance reports docunenting
the police activity at White’'s lottery location in the Fall of
1985 do not nention plaintiff’s name. Qher police records from
that time period showthat plaintiff’s platoon nade no arrests at
the I ocation during 1985 and that plaintiff entered the prem ses
at 1301 Point Breeze Avenue at |east four tinmes during the Fal
of 1985 without naking any arrests.

Plaintiff asserts that the EAD al so shoul d have

suspected Wite s notives because plaintiff had ordered or

participated in nunerous arrests of Wiite and his crimnm nal

11



associ ates during the period he said he was paying plaintiff.
Oficial police records, however, show that plaintiff’s platoon
made only three of the sixty-four arrests at 1301 Point Breeze
Avenue between 1983 and February 1986, and that during 1985
plaintiff visited the prem ses thirty-five tines w thout nmaking
any arrest.

Plaintiff asserts that the EAD recklessly attached
significance to M. Wite's photographic identification wthout
considering the prior informant relationship which plaintiff
clainmed existed or the proximty of Wiite' s lottery |location to
the 17th District headquarters where he could have | earned the
identity of individual officers.

Plaintiff admts that at the neetings orchestrated by
the EAD he tried to convince Wiite that he would put himin
contact with a police officer who woul d accept noney to protect
his new |location. Plaintiff acknow edges that the neetings
“l ooked bad.” Nevertheless, plaintiff explains that he had used
M. Wiite as an informant on several prior occasions and spoke
about arranging for police protection only to engage himin
conversation that mght lead to nore informati on on the Stinnett
deat h.

Plaintiff says that he docunmented his relationship with
M. Wite as an informant and points to two police incident

reports recording encounters in 1985 between the two. These

12



docunents, however, contain no information fromwhich the EAD or
anyone el se could have inferred the existence of an officer-
informant relationship. Mreover, there is no evidence or
suggestion that any incident report was conpleted foll ow ng
plaintiff’s July 16, 1986 neeting with Wite.

Plaintiff asserts that M. Wite had the opportunity
after their first neeting to di spose of the bait noney before
bei ng searched and that he does not know how the pre-recorded
bills appeared in his jacket pocket after the second neeting.

Plaintiff contends that the Gty and forner
Comm ssioner are liable for failing to establish adequate witten
procedures for the conduct of EAD investigations or procedures
and training for EAD officers regarding the use of informnts.
Plaintiff clains that the Cty and former Conmm ssioner were
deliberately indifferent to the “obvious risks” that EAD officers
woul d inproperly use their investigative powers to violate the
constitutional rights of innocent police officers. There is no
evi dence of record that any other police officer was fal sely
accused or arrested by the EAD or was acquitted after being
indicted follow ng an EAD i nvestigation at any tine before or
after 1986.

I'V. DI SCUSS| ON

A. Plaintiff’'s Federal d ains

To sustain a claimunder 42 U S.C. § 1985(3), a

13



plaintiff nust prove a conspiracy notivated by a racial or class
based di scrimnatory ani mnus designed to deprive a person or class
of persons of the equal protection of the laws, an act in
furtherance of the conspiracy and an injury or deprivation of a
right or privilege of a citizen of the United States. Lake V.

Arnold, 112 F. 3d 682, 685 (3d Cir. 1997) (citing United Bhd. of

Carpenters & Joiners of Am., Local 610 v. Scott, 463 U S. 825,

828-29 (1983); Giffin v. Brekenridge, 403 U S. 88, 102-03

(1971)).% One cannot reasonably find fromthe evidence of record
t hat any defendant discrimnated or conspired against plaintiff
because of a racial or other class based aninus. Defendants are
entitled to sunmary judgnment on plaintiff’s 8§ 1985 cl ai m agai nst
t hem

In 8 1983 cases, federal courts apply the limtations
peri ods applicable to correspondi ng state personal injury clains.

See Onens v. Okure, 488 U. S. 235, 249-50 (1989); WIlson v.

Garcia, 471 U. S. 261, 280 (1985). In Pennsylvania, such clains

are subject to a two-year statute of l[imtations. See Knoll V.

Springfield Township, 763 F.2d 584, 585 (3d Gr. 1985); 42 Pa.

C.S.A 8§ 5524 (West Supp. 1997).

While state | aw provides the tine within which a

4 Plaintiff never specifies on which subsection of § 1985
he predicates his claim Neither subsection (1) or (2), however,
conceivably could apply in this case and the court thus assunes
that plaintiff relies on subsection (3).

14



plaintiff nmust file a 8§ 1983 suit, federal |aw governs when the

cause of action accrues. See Deary v. Three Un-Named Police

Oficers, 746 F.2d 185, 197 n.16 (3d Cr. 1985). A federal civil
rights cause of action accrues when the plaintiff “knew or had
reason to know of the injury that constitutes the basis of [the]

action.” Sandutch v. Miuroski, 684 F.2d 252, 254 (3d CGr. 1982).

Plaintiff was clearly aware of the factual basis upon
whi ch he predicates all of his constitutional clains, except for
mal i ci ous prosecution, by the tinme of his arrest on Cctober 14,
1986. Thus, the limtations period for these clains clearly
expi red by Cctober 14, 1988, over seven years before this action
was comenced. ®

The limtations period for a malicious prosecution
claim however, runs fromthe tine the plaintiff is acquitted in

the underlying crimnal proceeding. Heck v. Hunphrey, 114 S. C.

2364, 2374 (1994); Rose v. Bartle, 871 F.2d 331, 349 (3d Gr.

1989); Cap v. K-Mart Discount Stores, Inc., 515 A 2d 52, 53 (Pa.

Super. 1986). Thus, plaintiff’s malicious prosecution claimis

tinmely, albeit by one day.

s Plaintiff also never explains how defendants viol ated
his First or Sixth Anendnment rights at all. The Fifth Amendnent,
of course, does not apply to the conduct of state or | ocal
officials. Bartkus v. Illinois, 359 U S 121, 129 (1950);
Knoetze v. U S., 634 F. 2d 207, 211 (5th Cr.), cert. denied, 454
U S. 823 (1981); Shoemamker v. City of Lock Haven, 906 F. Supp.
230, 237-38 (M D. Pa. 1995). Plaintiff never nentions the First,
Fifth or Sixth Amendnents in his briefs.

15



Plaintiff predicates his malicious prosecution claimon
t he Due Process O ause of the Fourteenth Amendnent.®

In Albright v. diver, 510 U.S. 266 (1994), reh’'g

deni ed, 510 U. S. 1215 (1994), the Suprene Court virtually
forecl osed 8 1983 nmlicious prosecution clainms based on the

Fourteenth Anmendment. See Albright, 510 U S. at 270 n. 4

(plurality opinion) (“In view of our disposition of this case, it
is evident that substantive due process may not furnish the
constitutional peg on which to hang such a tort”). See also

Washi ngton v. Summerville, 127 F.3d 552, 558 (7th Cr. 1997)

6 Plaintiff appears to confuse or conflate substantive
and procedural due process. In the portion of his response brief
captioned malicious prosecution, plaintiff argues that because he
can satisfy the Paul v. Davis stignma-plus test he can sustain a
Fourteenth Anmendnment claimfor malicious prosecution. He then
cites several cases involving the liberty interest of a person
stigmati zed in the course of his dismssal frompublic
enpl oynent. That interest, however, is accorded only procedural
due process protection, specifically the right to an opportunity
to refute the charge on which the dism ssal was based and to
clear one’s nane. See Austin v. Neal, 933 F. Supp. 444, 455-56
(E.D. Pa. 1996), aff’'d, 116 F.3d 467 (3d Gr. 1997). O course,
the statute of limtations has |long run on any cl ai mthat

(footnote 6 continued)

plaintiff was denied a preterm nation or nane clearing hearing in
connection with his dism ssal alnobst ten years before this action
was conmenced. Prior to the Suprenme Court opinion in Al bright v.
Qiver, federal clains for a malicious state prosecution were
general ly predicated on substantive due process. Were a state
provi des an adequate renedy for one aggrieved by such a
prosecution, it would ordinarily follow that there has been no
procedural due process violation. See Perez-Ruiz v. Crespo-
Quillen, 25 F.3d 40, 43 (1st Cr. 1994). 1In any event, the
Suprenme Court has effectively foreclosed a 8§ 1983 mali ci ous
prosecution clai munder the Fourteenth Anendnent.

16



(“Albright v. diver instructs that the only constitutional

amendnent that is inplicated by a malicious prosecution claimis

the Fourth Amendnment”); Whiting v. Traylor, 85 F.3d 581, 584 n.3

(11th 1996) (“the Suprene Court -- in a plurality opinion -- held
that no ‘substantive’ due process right exists to be free from

mal i ci ous prosecution”); Taylor v. Meacham 82 F.3d 1556, 1561

n.3 (10th Cr. 1996) (“Albright [holds] that a § 1983 nali ci ous
prosecution clai mdoes not inplicate the Fourteenth Amendnent’s

substantive due process standards”), cert. denied, 117 S. C. 186

(1996); Roche v. John Hancock Mut. Life Ins. Co., 81 F.3d 249,

256 (1st GCir. 1996) (“There is no substantive due process right

to be free frommalicious prosecution”); Eugene v. Alief |ndep.

School Dist., 65 F.3d 1299, 1303 (5th Gr. 1996) (“Albright held

that pretrial deprivations of liberty, such as nalicious
prosecution, are not actionable under the Fourteenth Anmendnent,
but |l eft open the possibility that such clainms would be

actionabl e under the Fourth Anendnent”); Singer v. Fulton County

Sheriff, 63 F.3d 110, 114 (2d G r. 1995) (“under Al bright, the
Fourteenth Anmendnent right to substantive due process will not
support a federal claimfor malicious prosecution”), cert.

denied, 116 S. . 1676 (1996); Gllo v. Gty of Phil adel phia,

975 F. Supp. 723, 726 (E.D. Pa. 1997) (“There is no Fourteenth
Amendrent substantive due process right to be free frommalicious
prosecution”).

The Suprenme Court, however, did not foreclose the

possibility of a 8 1983 malicious prosecution claimbased on the

17



Fourth Amendnent prohi bition agai nst unreasonabl e searches and

sei zures. See Al bright, 510 U S. at 274-75. See al so,

VWashi ngton, 127 F.3d at 558; Murphy v. Lynn, 118 F.3d 938, 944

(2nd Gr. 1997), cert. denied, 118 S. C. 1051 (1998); Witing,

85 F.3d at 584 n.3; Taylor, 82 F.3d at 1561; Roche, 81 F.3d at
256 n.5; Eugene, 65 F.3d at 1303; Gallo, 975 F. Supp. at 726.

Def endants argue that plaintiff cannot sustain a 8 1983
mal i ci ous prosecution claimbecause he never suffered a
constitutionally significant “seizure” under the Fourth
Anendnent .’ Defendants rely on cases holding that a crim nal
def endant suffers no constitutional injury when he is rel eased
after his encounter with the state wi thout any requirenent that

he pay bail or Iimt his travels. See, e.qg., Torres, 966 F

! Before Albright, the Third Crcuit had the “nost
expansi ve approach” anong the circuit courts in holding that the
el enents of a § 1983 nualicious prosecution claimwere the sane as
t hose of the common law tort. See Albright, 510 U S. at 270 n. 4
(citing Lee v. Mhalich, 847 F.2d 66, 70 (1988)). Since
Al bright, the Third Crcuit has yet to address whether a
mal i ci ous prosecution, standing alone, could violate the
Constitution. Gven the Suprene Court’s opinion in Al bright and
t he substantial weight of subsequent authority, however, it
appears that to sustain a 8 1983 nmlicious prosecution claima
plaintiff nmust do nore than sinply prove the common |law tort. He
must also inplicate the Fourth Amendnent’s protections agai nst
unr easonabl e searches and seizures. See Torres v. Mlaughlin,
966 F. Supp. 1353, 1361-62 n.7 (E.D. Pa. 1997). 1In the one post-
Albright Third Crcuit opinion discussing a 8§ 1983 mali ci ous
prosecution claim the Court does not address this issue. See
HIlfirty v. Shipman, 91 F. 3d 573, 579 (3d G r. 1996). Based upon
facts of that case, however, it is consistent with the post-

Al bright analysis of many other courts as the plaintiffs in
HIfirty were arrested pursuant to formal process. 1d. at 576.

18



Supp. at 1364; Ml donado v. Pharo, 940 F. Supp. 51, 54 (S.D.NY.

1996); Subirats v. D Angelo, 938 F. Supp. 143, 148-49 (E.D.NY.

996); Niemann v. Whalen, 911 F. Supp. 656, 670 (S.D.N. Y. 1996).°%

8 In response, plaintiff relies on the Grcuit Court
opinion in Albright v. Aiver, 975 F.2d 343 (7th Cr. 1992) to
contend the alleged malicious prosecution coupled with | oss of
enpl oyment and public stigmatization constitute the requisite
constitutional violation. |Insofar as plaintiff appears to
believe that the Seventh Circuit’s due process analysis is still
valid, he is mstaken. See Albright, 510 U S. at 271 (“while we
affirmthe judgment [of the Seventh Circuit], we do so on
different grounds”). Loss of enploynent or public stigmatization
are irrelevant to a Fourth Amendnent anal ysis.

19



Plaintiff’s case, however, is distinguishable from
those relied on by defendants because plaintiff was arrested

pursuant to a warrant procured by |egal process. See Singer v.

Fulton County Sheriff, 63 F.3d 110, 116 (2d Cr. 1995)(to

mai ntain 8 1983 malicious prosecution claimunder the Fourth
Amendnent there nust be deprivation of liberty or a seizure
ef fected pursuant to | egal process).

Plaintiff was seized for Fourth Anendnment purposes at

the tinme of his arrest. See also Wiiting, 85 F.3d at 585-86;

Brooks v. Gty of Wnston-Salem 85 F.3d 178, 183 (4th Gr.

1996); Calero-Colon v. Betancourt-lLebron, 68 F.3d 1, 3 (1st Cr.

1995) .

To sustain a malicious prosecution clai munder § 1983,
of course, a plaintiff nust also prove the elenents of the commobn
law tort of malicious prosecution, i.e., “(1) the defendants
initiated a crimnal proceeding; (2) the crimnal proceeding
ended in plaintiff’'s favor; (3) the proceeding was initiated
W t hout probable cause; and, (4) the defendants acted maliciously
or for a purpose other than bringing the plaintiff to justice.”

Hilfirty, 91 F.3d at 579 (citing Haefner v. Burkey, 626 A 2d 519,

521 (Pa. 1993)); Strickland v. University of Scranton, 700 A 2d

979, 984 (Pa. Super. 1997).
Thus, only a person who initiates crimnal proceedings

may be liable for malicious prosecution. A police officer may be
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liable for malicious prosecution only if he conceal s excul patory
evi dence fromor provides false or msleading reports to the
prosecut or who nmakes the chargi ng decision or in sone other
manner interferes with the prosecutor’s ability to exercise

i ndependent judgnent regarding the guilt or innocence of the

accused. See Sanders v. English, 950 F.2d 1152, 1162-1164 (5th

Cr. 1992); Robinson v. Mruffi, 895 F.2d 649, 655 (10th G

1990); Kimyv. Gant, 1997 W. 535138, *4-5 (E.D. Pa. Aug. 15,

1997); Torres, 966 F. Supp. at 1365; Rhodes v. Smithers, 939 F

Supp. 1256, 1273-1274 (S.D.WVa. 1995).

Def endants argue with force that the only defendant who
on this record could be said to have “initiated” proceedings is
O ficer Kalmar. He presented evidence to the grand jury and
prepared the formal affidavit for the arrest warrant. Plaintiff
has not pointed to any evidence showi ng that any other EAD
officer did anything nore than sinply participate in the
i nvesti gati on.

The record does not show that O ficer Kal mar
m srepresented or concealed material information in presenting
the case to the prosecutors. |Indeed, plaintiff relies on reports
prepared by M. Kal mar and ot her EAD nenbers in faulting the
decision to charge him He does not allege that the reports are
fal se or inaccurate.

The EAD reports include notes by defendant Kal mar of
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meetings with M. Wite, notes of a neeting between defendant
Kal mar and O ficer Cannedy, EAD surveillance reports fromthe
nmeetings between plaintiff and Wiite and EAD surveill ance reports
fromthe investigation at 1301 Point Breeze Avenue in the Fall of
1985. There is no evidence that these records were unavail abl e
to the prosecutors who eval uated the case against plaintiff.
There is no evidence that M. Kal mar or any other defendant had
any involvenent in any tanpering with the tapes. Mboreover,
plaintiff relies on the reports of surveilling officers, which he
presunmes to be accurate, to argue that his neetings with M.
White ran several m nutes beyond the tapes and thus such
tanpering may have occurred. There is no evidence that those
reports were not nmade available to the District Attorney’ s office
along with the tapes by the EAD

One al so cannot reasonably find on the record presented
that Oficer Kalmar or any reasonable officer in his place | acked
probabl e cause to believe plaintiff had accepted bribes from M.
White. Probable cause exists where the totality of facts and
circunstances are sufficient to warrant a prudent person in
believing that the suspect had commtted or was commtting an

of fense. Sharrar v. Felsing, 128 F.3d 810, 817-18 (3d Gr.

1997); Giffiths v. CIGNA Corp., 988 F.2d 457, 464 (3d Cir.

1993); Deary, 746 F.2d at 192; Pansy v. Preate, 870 F. Supp. 612,

618 (M D. Pa. 1994), aff’'d, 61 F.3d 896 (3d Gr. 1995).
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In Cctober 1986 O ficer Kalmar and the EAD knew t hat
M. Wiite swore he had bribed plaintiff for over two years to
obtain protection, that plaintiff imrediately recogni zed and
agreed to neet wwth M. Wiite at a prearranged | ocation which
neither had to specify, that plaintiff used the sane code in
di scussing future protection paynents with M. Wite that Wite
had advi sed the EAD the two had enployed in the past to arrange
for pay offs, that plaintiff willingly discussed helping Wite to
get police protection for illegal lottery activities, that a
cooperating corrupt police officer reported that plaintiff had
conpl ai ned about his diverting noney fromWite intended for
plaintiff and that two hundred dollars in pre-recorded bills
given to M. Wiite were recovered fromplaintiff’s jacket pocket
after a neeting at which Wiite swore he had handed the bills to
plaintiff.

In considering a summary judgnent notion, a court
assunes to be true the plaintiff’s version of events. There is
no requi renent, however, that investigating officers accept what
a suspect says as true and always construe information they
obtain in a light nost favorable to a suspect. |If there were,
few suspects woul d ever by charged.

The EAD and the prosecutors quite reasonably could have
rejected plaintiff’s story that M. Wite was his informant at

the sane tinme plaintiff clainmed he was trying to put himin jail,
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even putting aside M. Wite s contrary account and records
docunenting nunerous visits to the location of his ganbling
operation by plaintiff with no resulting arrests. The EAD and
the prosecutors were not required to view M. Wiite s statenents
about paying plaintiff and Oficer Cannedy as inconsistent
because plaintiff so characterizes them It is not inconsistent
that M. Wiite made paynents personally to plaintiff and also to
soneone else for delivery to plaintiff.® M. Wite and Oficer
Cannedy did give conflicting accounts, although Cannedy confirned
that plaintiff accused himof taking protection noney fromWite
whi ch shoul d have gone to plaintiff.

Not every suspect confesses. |Investigators and
prosecutors must frequently sift through information not all of
whi ch dovetails and sonme of which is facially inconsistent. It
is arare case in which the recollections and accounts of all the
W tnesses are identical.

The essence of plaintiff’s argunent is that defendants
were sloppy in their analysis of the evidence and for failing to
probe further or to accept his alternative explanation for
conduct even plaintiff admts “l ooked bad.” Wether officers

conducted an investigation professionally or negligently,

o |f Oficer Kalmar had added to his affidavit a
reference to M. Wiite's statenent about paying Oficer Cannedy,
as plaintiff suggests he should have, there clearly still would
have been probabl e cause to arrest and prosecute plaintiff. See
Sherwood v. Mulvihill, 113 F.3d 396, 401-02 (3d Cr. 1997).
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however, is not material. The issue is the presence or absence

of probable cause. Osatti v. New Jersey State Police, 71 F.3d

480, 484 (3d Cir. 1995).

It is clear fromthe evidence, even when vi ewed nost
favorably to plaintiff, that Oficer Kalmar and his coll eagues
had probabl e cause to believe plaintiff had accepted bribes prior
to his arrest.?°

As plaintiff has failed to show that any EAD officer
violated his constitutional rights, it follows that the Cty and
def endant Tucker are also entitled to sunmary judgnent. See Gty

of Los Angeles v. Heller, 475 U S. 796, 798-99 (1986) (per

curianm). Moreover, plaintiff’s allegations that his arrest and
prosecution resulted froma failure to train or supervise the EAD
of ficers are unsupported by any evidence in the record.

The absence of a constitutional violation, of course,
obvi ates the need for a further inquiry into whether a defendant
deprived the plaintiff of a clearly established right of which a
reasonabl e of ficer should have been aware fromthe state of the

| aw and the facts known to him The court thus need not formally

10 There is at |east a theoretical difference between just
cause to di scharge soneone for bribery and probabl e cause to
charge himw th bribery. The court is in no way bound by the
findings or decision of the arbitrator and has, of course,
undertaken its own analysis. Having done so, however, it is fair
to note that the arbitrator’s di scussion appears reasoned and is
not inconsistent with our decision.
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resol ve defendants’ claimof qualified imunity.* It follows
fromthe foregoing discussion, however, that at a mninum a
reasonabl e EAD of ficer could have believed by Cctober 14, 1994
that there was probable cause to believe plaintiff had accepted
bri bes.

B. Plaintiff's State d ai ns

Lack of probable cause is also an essential el enent of

a state malicious prosecution claim See Glbert v. Feld, 842 F

Supp. 803, 814-15 (E.D. Pa. 1993); Kelly v. General Teansters,

Chauffeurs, and Helpers, Local Union 249, 544 A 2d 940, 941 (Pa.

1988); Turano v. Hunt, 631 A 2d 822, 824 (Pa. Cnwith. 1993), app.

deni ed, 647 A .2d 905 (Pa. 1994). Thus, it follows that plaintiff
has also failed to sustain his state malicious prosecution claim
Plaintiff also asserts a claimagainst defendants for
m suse of process separate fromhis claimof malicious
prosecution. The m suse of process claimappears to be based on

the comon |aw tort of nalicious use of process. See Mniscalo

v. Gordon, 916 F. Supp. 478, 481 n.2 (E.D. Pa. 1996). Courts

have di stingui shed these clains based on whet her the underlying

1 Qualified imunity protects officials from m staken
judgnments and shields fromliability “all but the plainly
i nconpetent or those who knowi ngly violate the law.” Hunter v.

Bryant, 502 U. S. 224, 228 (1991). Qualified inmunity is denied
only if it reasonably appears that “the unl awful ness of [an
official’s] actions was so apparent that no reasonable [official]
coul d have believed his actions were lawful.” Lee v. Mhalich
847 F.2d 66, 69 (3d Cir. 1988).
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action was crimnal or civil. See, e.qg., MArdle v. Tronetti,

961 F.2d 1083 (3d cir. 1992) (malicious use of process is a

“mal i ci ous prosecution in the civil context”); Kedra v. Gty of

Phi | adel phia, 454 F. Supp. 653, 668 (E.D. Pa. 1978) (malicious

use of process is known as a malicious prosecution in cases where

the process used was crimnal); Detrich Indus., Inc. v. Abrans,

455 A 2d 119, 122 n.3 (Pa. Super. 1982) (cause of action for
mal i ci ous use of process is known as nmalicious prosecution when
it is founded upon a wongfully instituted crimnal proceeding).
Regardl ess of any technical distinction between a claimfor

m suse of process and nalicious prosecution, there is no
difference between the essential elenents to be proved under

common | aw. See Casa D Sardi, Inc. v. Al pha Mtors, 323 A 2d

288, 290 (Pa. Super. 1974). Plaintiff’s failure to produce
evi dence showi ng that crimnal process was used w thout probable
cause in the underlying prosecution is fatal to his claimfor
m suse of process as well as nmalicious prosecution.
There is no private cause of action for “official

oppression” in Pennsylvania. See Smth v. Borough of Pottstown,

1997 W. 381778, *16 (E. D. Pa. June 30, 1997); Boyer v. Pottstown

Bor ough, 1994 W. 385009, *4 (E.D. Pa. July 19, 1994); Gonzalez v.

Cty of Bethlehem 1993 W. 276977, *3 (E.D. Pa. July 13, 1993);

Barnes v. City of Coatesville, 1993 W 259329, *6 (E.D. Pa. June

28, 1993), aff’'d, 60 F.3d 813 (3d Cir. 1995); Trichilo v. Borough
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of Vandling, 1992 W. 398405, *4 (M D. Pa. Aug. 13, 1992); Agresta

v. Goode, 797 F. Supp. 399, 408-09 (E.D. Pa. 1992); Sanbrick v.

Borough of Norristown, 639 F. Supp. 1351, 1356 n.4 (E. D. Pa.

1986). Thus, defendants are entitled to judgnent on this claim
as well.

It is doubtful that Pennsylvania woul d recogni ze a
claimfor “negligent” investigation resulting in a w ongful
arrest or prosecution where probable cause existed to arrest and
prosecute the plaintiff. |In any event, the acts of all eged
negl i gence by the investigating officers were known to plaintiff
nmore than two years before this action was commenced. Thus, his
“negligence” claimis barred by the applicable statute of
[imtations, as are the bal ance of his state clains.

Plaintiff offers no response to defendants’ argunent
that his false arrest and inprisonnent clains are barred by the
statute of limtations, and appears to concede the point. In any
event, it is clear that any arrest and detention of plaintiff
occurred nore than two years before he comenced this action.

Plaintiff does argue that his clains for negligent and
intentional infliction of enotional distress are not tinme barred
because he continued to experience enotional distress through the
conclusion of his crimnal trial. The statute of limtations,
however, does not run fromthe tine a plaintiff |[ast experiences

the harnful affects of a tort, but rather fromthe time he
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di scovers or should have di scovered that a defendant has engaged
in tortious injury producing conduct. Moreover, plaintiff has
failed to sustain these clains on the nerits as well.

Only a plaintiff who wtnesses an acci dent causing
injuring to a close relative, sustains physical injury to hinself
or suffers distress as a result of a breach by a defendant of a
distinct pre-existing duty of care may maintain an action for

intentional infliction of enptional distress. See Green V.

Bryant, 887 F. Supp. 798, 801-02 (E.D. Pa. 1995); Arnstrong V.

Paoli Manmmal Hosp., 633 A 2d 605, 609 (Pa. Super. 1993), app.

deni ed, 649 A 2d 666 (Pa. 1994).

To sustain a claimfor intentional infliction of
enotional distress, a plaintiff nust show that he suffered severe
enotional distress as a result of conduct by a defendant which
was “so outrageous in character and so extrene in degree as to go
beyond al |l possible bounds of decency, and to be regarded as
atrocious and utterly intolerable in a civilized community.”

Kazatsky v. King David Menorial Park, Inc., 537 A 2d 988, 991

(Pa. 1987). See also Bedford v. Southeastern Pa. Transp. Auth.,

867 F. Supp. 288, 297 (E.D. Pa. 1994): Daughen v. Fox, 539 A. 2d

858, 861 (Pa. Super.), app. denied, 533 A 2d 967 (Pa. 1988). It

is the responsibility of the court prelimnarily to determ ne
whet her the pertinent conduct is sufficiently extrene and

outrageous to permt recovery. Cox v. Keystone Carbon Co., 861
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F.2d 390, 395 (3d Gr. 1988). One reasonably could not renotely
find fromthe evidence of record that any defendant engaged in
conduct which was atrocious, outrageous or utterly intolerable in
our civilized society.

Finally, insofar as plaintiff has prem sed his state
tort clainms against the city on respondeat superior liability,
the Gty is also entitled to judgnent on the ground of inmunity.

See 42 Pa.C.S.A §§ 8541, 8542(b).
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V. CONCLUSI ON

For the reasons set forth above, defendants are
entitled to summary judgnent on plaintiff’s clains against them
Accordingly, the court has entered an order granting defendants’

nmotions and entering judgnent in their favor.

31



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

M CHAEL TAYLOR : CIVIL ACTI ON
V.

CITY OF PH LADELPH A, KEVI N

TUCKER, ANDREW KALMAR, JOSEPH

WASHLI CK, PATRI CK DEVLI N,

M CHAEL CREEDQN, JERRCLD KANE

JOHN RENTZ AND STEVEN :
CLYMER : NO. 96-740

ORDER

AND NOW this day of April, 1998, consistent with
the court’s order of March 31, 1998 granting defendants’ Mbdtions
for Summary Judgnent, | T IS HEREBY ORDERED that the attached
menor andum opi nion be filed and made a part of the record in this

case.

BY THE COURT:

JAY C. VWALDMAN, J.
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