IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

READI NG ANTHRACI TE COVPANY, : ClVIL ACTION
Pl aintiff,
NO. 98-620
V.

KOCHER COAL COWVPANY and

PORTER ASSOCI ATES, | NC.,
Def endant s.

MEMORANDUM

BUCKWALTER, J. April 2, 1998

| NTRODUCTI ON
Currently pending in this contract dispute is
Plaintiff’s Mdtion to Renmand to the Schuyl kill County Court of

Conmon Pl eas, which | will grant for the follow ng reasons.

1. BACKGROUND

In 1967, Plaintiff Reading Anthracite Conpany (“RAC’)
entered into an Agreenent (“the Agreenent”) w th Defendant Kocher
Coal Conpany (“Kocher”), whereby Kocher | eased RAC s property in

exchange for, inter alia, royalties fromcoal mning. In 1997

RAC filed a conplaint in the Court of Common Pl eas for Schuyl kil
County all eging that Kocher inproperly sublet the subject
property to Defendant Porter Associates, Inc., in violation of

the Agreenent. RAC also alleged that Kocher had failed to pay



royalties ow ng under the Agreenent. Only Count V of the
Conplaint is relevant to this notion; it stated, in part, that:

On or about August 29, 1997 [RAC] was served with
a 60 day Notice of Intent to sue Pursuant to
Federal C ean Water Act and Pennsyl vania C ean
Streans Law. . . . The 60 Day Notice alleges

viol ation of Federal and State | aws by di scharge
of Pollutants without a permt and w thout
treatment fromthe Porter Tunnel into the water of
the Wconisco Creek on a continuing basis over the
past 5 years. . . .Kocher is required by the
Agreenent to conply with all |aws, Federal and
State, with regard to the Subject Prem ses.

Kocher is responsible for the correction and
abatenent of the alleged discharge of pollutants
fromthe Porter Tunnel as alleged in the 60 Day
Notice of August 27, 1997. . . . RACis entitled
to indemification from Kocher for any
expenditures required to be nade by RAC in
defending any citizens’ action brought agai nst RAC
pursuant to the 60 Day Notice. \Werefore, RAC
respectfully requests that this Court enter
Judgnent in its favor and declare that Kocher is
responsi ble for bringing the discharge into the
Porter Tunnel into conpliance with all | aws,
Federal and State, as well as any fines arising
from non-conpliance with said |l aws, and al so

i ndemmi fying RAC for any and all expenditures made
in defending the 60 Day Notice and G tizens
Action, including, but not limted to fines,
attorneys fees and costs.

Kocher renpbved the Conplaint to this court, asserting
that RAC s request for injunctive relief established federal
subject matter jurisdiction. 28 U S.C. § 1441 (a). RAC now
seeks remand pursuant to 28 U S.C. § 1447 (c), as well as costs

and fees. 1d.



[11. DI SCUSSI ON

Diversity of the parties is not alleged, and the
di spositive question is whether Count V of RAC s Conpl aint brings
this case within the Court’s federal question jurisdiction,

Franchi se Tax Bd. v. Laborers Vacation Trust, 463 U S. 1, 8

(1983), that is, whether it “aris[es] under the Constitution,
|aws or treaties of the United States,” 28 U S.C. § 1331, a
guestion that also determnes the Court’s jurisdiction under the

removal statute. 28 U S.C. § 1441 (b); Merrell Dow

Phar maceuticals Inc. v. Thonpson, 106 S. C. 3229, 3232 (1986).
Kocher contends that the Conplaint satisfies each of the famliar
tests for determ ning the existence of federal question
jurisdiction. | disagree.

Initially, I find that Count V of the well-pleaded
Conpl ai nt does not expressly seek relief under federal |aw.

Franchi se Tax Bd., 463 U. S. at 9-10, citing Taylor v. Anderson,

234 U.S. 74, 75-76 (1914); Joyce v. RIR Nabi sco Hol di ngs Corp.
126 F.3d 166, 171 (3d Cir. 1997). Sinply put, the |aw that
creates the cause of action is Pennsylvania contract |aw. The
guestion then is whether a “substantial, disputed question of
federal law is a necessary el enent of one of the well-pleaded
state clains, or [whether] . . . the . . . claimis really one of

state law.” Franchise Tax Bd., 463 U S. at 13 (internal

quot ati on mar ks del et ed).



The Conpl ai nt does not allege that intervening federal
law -- i.e., the Clean Water Act -- has significantly nodified a
material termof the 1967 Agreenent between the parties. Cf.,

e.qg., Muwuntain Fuel Supply Conpany v. Johnson, 586 F.2d 1375

(10th Cr. 1978). Plaintiff seeks a declaration that, under
Pennsyl vani a contract |aw, Kocher is still responsible to uphold
bot h Pennsyl vania and federal |aw, but federal lawis not all eged
to have altered the fact of either party’s responsibilities under
Pennsyl vania contract law, nor did the parties agree to | eave
open the neaning of any term of the Agreenent, subject to the
vicissitudes of federal law. The conjecture that a determ nation
of Kocher’s responsibilities as a matter of Pennsyl vani a contract
| aw may oblige Kocher to follow applicable federal |aws does not
support the conclusion that the Court would be required to
consider or apply federal |aw when eval uating the Conpl aint.

Thus, it cannot be said that RAC s “right to relief under state

| aw requires resolution of a substantial question of federal |aw
in dispute between the parties,” as no right under the federal

Cl ean Water Act is an essential elenent of Reading s cause of
action. 463 U S. at 11. Accordingly, | also reject Kocher’s
contention that Reading has omtted to plead a necessary federal
guestion, that is, application of the Cean Water Law. [d. at

22.



Mor eover, under the well-pl eaded conpl ai nt doctri ne,
federal jurisdiction cannot be based solely on whether the C ean
Water Act or any federal |aw becones relevant to Kocher as a
defense against liability if and when its contractual duties are

decl ared under Pennsylvania |law. Merrell Dow, 106 S.C at 3232;

Franchi se Tax Bd. , 463 U. S. at 13. | also reject as neritless

the assertion that this case falls within the “narrow exception”
to the well-pl eaded conpl ai nt doctrine under which “federal |aw
so conpletely preenpts an entire area of |law that the state cause

of action is entirely displaced by federal |aw See Joyce, 126
F.3d at 171.

Further, Skelly Gl Co. v. Phillips Petroleum Co. does

not hel p Defendants, because the nature of the action for which
RAC seeks a declaration is a classic state lawclaim 339 U S
667, 672 (1950). Finally, | disagree with Kocher that Public

Service Commin v. Wcoff Co., 344 U S. 237 (1952), supports

federal jurisdiction over the Conplaint. The Wcoff court noted
that “[w] here the conplaint in an action for declaratory judgnent
seeks in essence to assert a defense to an inpending or
threatened state court action, it is the character of the

t hreat ened action and not of the defense, which will determ ne
whet her there is federal question jurisdiction . . ..” 1d. at

248. Not only was this statement dicta, see First Nat. Bank of

Eastern Arkansas v. Taylor, 907 F.2d 775, 776 n. 3 (8th Gr.




1990), Wcoff is procedurally inapposite to this case. As is
clear fromthe sentences follow ng the one quoted by Kocher, in
Wcoff it was the “declaratory defendant” which posed the threat
of future litigation potentially involving a federal question,
not, as here, a third party seeking enforcenent of state and

federal | aws. ld.; see also Franchise Tax Bd., 463 U. S. at 19 n.

19.

Accordingly, | find that Count V does not support the
exercise of federal jurisdiction, and that the Conplaint inits
entirety nust be remanded to the Court of Common Pl eas for
Schuyl kill County. | wll also deny RAC s request for costs and
f ees.

An Order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

READI NG ANTHRACI TE COVPANY, : ClVIL ACTION
Pl aintiff,
NO. 98-620
V.
KOCHER COAL COWMPANY and

PORTER ASSOCI ATES, | NC.,
Def endant s.

ORDER

AND NOW this 2nd day of April 1998, upon consideration
of Plaintiff’s Mtion for Remand, costs and fees pursuant to 28
U S C 8§ 1447 (Dkt. # 7) and Defendants’ Response thereto (Dkt. #
8), it is hereby ORDERED that, in accordance with the
acconpanyi ng Menorandum Plaintiff’s Mtion for Remand is
GRANTED, and this action is hereby REMANDED to the Court of
Common Pl eas for Schuylkill County. It is further ORDERED that,
Plaintiff’s Motion for costs and fees i s DEN ED.

Thi s case shall be nmarked CLOSED.

BY THE COURT:

RONALD L. BUCKWALTER, J.



