IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT BI LLET PROMOTI ONS, | NC. © CIVIL ACTI ON
V. :
IM CORNELIUS, INC.. et al. © NO 95-1376

VEMORANDUM AND ORDER

HUTTON, J. April 1, 1998

Presently before the Court are the Defendants’ Mtion in
Limne to Preclude the Testinony of Charles S. Lunden as
Plaintiff’s Expert on Danages (Docket No. 55), the Plaintiff’s
Response, and t he Def endants’ Suppl enental Menorandum of Law. For
t he reasons that follow, the Defendant’s Mdtion is granted in part

and denied in part.

| . BACKGROUND

The Plaintiff, Robert Billet Pronotions, Inc. (“RBP"), intends
to offer an accountant, Charles S. Lunden, as a danmages expert in
support of its breach of contract claim Lunden proposes to
testify to the anpbunt of direct and consequential damges RBP
i ncurred as a consequence of the Defendants’ alleged breach. The
Def endants, IM Cornelius, Inc. (“Cornelius”) and Rentor Products,
Inc. (“Renctor”), have noved in |im ne to exclude Lunden’s testinony
as based entirely on conjecture and specul ation. The Court held a
voir dire hearing on the matter at 9:45 a.m, on the norning of

March 31, 1998.



1. DI SCUSSI ON

Federal Rule of Evidence 702 governs the adm ssion of expert

testinmony in federal court. Rule 702 provides:

| f scientific, technical, or other specialized

know edge wll assist the trier of fact to

under st and t he evi dence or to determ ne a fact

inissue, a wtness qualified as an expert by

know edge, skill, experience, training, or

education, may testify thereto in the formof

an opi nion or otherw se.
The Rule has three major requirenents: (1) the proffered w tness
must be a qualified expert; (2) the expert nust testify about
matters requiring scientific, technical, or specialized know edge;
and (3) the expert’s testinony nust “fit” the facts of the case.

See Kannankeril v. Termnix Int'l, Inc., 128 F. 3d 802, 806 (3d Cir.

1997) (citing In re Paoli R R Yard PCB Litigation, 35 F.3d 717,

741-42 (3d Cir. 1994)). A Rule 702 determnationis a prelimnary
question of law for the Court, under Federal Rule of Evidence

104(a). See Daubert v. Merrell Dow Pharnmaceuticals, Inc., 509 U S.

579, 592 (1993).

Under the Suprene Court’s Daubert decision, the Court assunes
a “gat ekeepi ng” function to protect agai nst the adm ssi on of expert
testinony that is unreliable or unhelpful to the trier of fact.

See id. at 592-95; United States v. Vel asquez, 64 F. 3d 844, 850 (3d

Cr. 1995). “This entails a prelimnary assessnent of whether the
reasoni ng or nmet hodol ogy underlyingthetestinonyis scientifically
val id and of whether that reasoni ng or net hodol ogy properly can be

applied to the facts in issue.” Daubert, 509 U S. at 592-93
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Al t hough the Suprenme Court first announced this approach in the
context of scientific testinony, seeid at 590 n.8, federal courts
subsequently have extended it--albeit in a nore generalized form-
to the evaluation of “technical” forns of expert know edge. See,

e.qg., Tyus v. Urban Search Mgt., 102 F. 3d 256, 263 (7th Cr. 1997)

(appl yi ng Daubert to social science testinony); Velasquez, 64 F. 3d

at 850 (handwiting expert); Stecyk v. Bell Helicopter Textron,

Inc., 1998 W. 42302, *1-2 (E D.Pa. January 5, 1998) (engineering

experts); Lithuanian Commerce Corp. v. Sara Lee Hosiery, -- F.R D.

--, 1997 W. 75706, *5 (D. N.J. Decenber 4, 1997) (accountant offered
as danmages expert). Accordingly, the Court will apply Daubert in
eval uating the admissibility of Lunden’s damnages testinony. !
Returning to Rule 702, the Rule's first requirenent is that
the expert be qualified to testify. See Paoli, 35 F.3d at 741.
The Third Crcuit has interpreted this standard |li berally, and has
“eschewed i nposi ng overly rigorous requirenments of expertise.” |d.
A broad range of know edge, skills and training can qualify an
expert as such, and the Court nmay not exclude proffered testinony
nmerely because it believes a higher degree of expertise would be

appropriate. See id.; Hammond v. International Harvester Co., 691

F.2d 646, 652-53 (3d G r. 1982); Stecyk, 1998 W 42302, *2.
The Rul e’ s second requirenent is that the expert testinony be

reliable. See Kannankeril, 128 F.3d at 806. “Daubert expl ains

! Al t hough an accountant’s damages testinmony is perhaps even | ess
“scientific” than an engineer’'s or handwiting analyst’s, the Court is obliged
to enploy the Daubert approach in “an exercise of caution.” Velasquez, 64
F. 3d at 850.
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that the | anguage of Rule 702 requiring the expert to testify to

scientific know edge neans that the expert’s opi nion nust be based

on the ‘nmethods and procedures of science’ rather than on
‘subjective belief or unsupported speculation ; the expert nust
have ‘ good grounds’ for his or her belief.” Paoli, 35 F.3d at 742
(enmphasis inoriginal). Inthe context of scientific testinony, a
court mnust consider the scientific validity of the nethod in
di spute, with reference to the factors announced in Daubert, 509

US at 593-95, and in United States v. Downing, 753 F.2d 1224,

1238-39 (3d Cr. 1985). See Paoli, 35 F.3d at 742. These factors
i ncl ude:

(1) whether a nethod consists of a testable
hypot hesis; (2) whether the nethod has been
subject to peer review, (3) the known or
potential rate of error; (4) the existence and
mai nt enance of standards controlling the
t echni ques’ s operation; (5) whether the nmethod
is generally accepted; (6) the relationship of
the technique to nethods which have been
established to be reliable; (7) t he
gual i fications of t he expert W t ness
testifying based on the nethodol ogy; and (8)
t he non-judicial uses to which the nmethod has
been put.

Kannankeril, 128 F.3d at 807 n. 6.

O course, these factors were designed totest thereliability

of scientific methods of proof. In the context of nore techni cal

testinony, like the validity of an accountant’s assessnent of
contractual damages, the Daubert approach nust be applied in anore

general manner. See Tyus, 102 F.3d at 263. See generally 29

Charles A. Wight &Victor J. Gold, Federal Practice and Procedure:
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Evi dence 8§ 6266 nn. 62-63 (1997) (noting areas in which courts have
extended and refused to extend the Daubert analysis). Therefore,
the Court nust consider the above factors--to the extent they are
applicable--in an effort to determ ne whether Lunden’s opinionis
based on “good grounds,” with an enphasis on the process enpl oyed

rat her than the concl usi ons reached. See Kannankeril, 128 F. 3d at

806; Paoli, 35 F.3d at 742.°2
Finally, Rule 702's third requirenent is that the testinony

must “fit” under the facts of the case. See Vel asquez, 64 F.3d at

850. This nmeans that the expert’s testinony nust actually assi st
the jury, by providing it with relevant information, necessary to

a reasoned deci sion of the case. see Paoli, 35 F.3d at 743.

A. Qualifications

Turning to the present question of admssibility, the Court
must first consider Lunden’s qualifications as a damages expert.

At voir dire, the Court |earned that Lunden is a 1980 graduate
of University of Pennsyl vania’ s Wharton School of Business, with a
B.S. in economcs. Lunden has sixteen years experience as a
certified public accountant in the Comonweal th of Pennsyl vani a,
and has acquired a nunber of professional designations in that
capacity, including sponsorship by the Anmerican Institute of

Certified Public Accountants and accreditation as an expert in

2 However, the Court nust not be overly concerned with reliability where

expert testimony will truly help a jury. “[Tlhe reliability requirenent nust
not be used as a tool by which the court excludes all questionably reliable
evidence. The ultimte touchstone [of admi ssibility] is helpfulness to the
trier of fact.” Velasquez, 64 F.3d at 849-50.
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busi ness val uati ons, nmanagenent accounting, fraud exam ning and
life insurance underwiting. In the course of his continuing
prof essional training as an accountant, Lunden has attended at
| east six annual conferences on the cal cul ati on of damages i n civil
litigation. At one of these conferences, Lunden presented a speech
on the conputation of damages in a commercial setting. Finally,
Lunden has appeared as a damages expert in previous litigation
before the Honorable Eduardo C. Robreno of this Court. |In that
case, Lunden conmputed profits a business clainmed to have | ost when
an enpl oyee left with sone of its custoners. G ven the above, and
the Third Grcuit’s liberal qualification standards, the Court has
no difficulty finding that Lunden is qualified to testify as an

expert on damages. See Paoli, 35 F.3d at 741.

B. Reliability

Under Rule 702's reliability prong, the Court nust inquire
i nto Lunden’s net hodol ogy. Lunden testified that in preparing his
damages report he intervi ewed Robert Billet, and revi ewed docunents
produced in the course of this litigation, beverage industry
docunents, the treatise Dunn on Damages, and accounting rules for
nmeasuri ng danmages to a new venture. For direct damages, Lunden
constructed a nodel that would arrive at a figure of |oss per Drink
Tank wunit. For consequential damages, Lunden estinmated the
potenti al pronotions market, and projected the nunber and val ue of
pronotion opportunities lost as a consequence of the alleged

br each.



In general, the Court is satisfied that Lunden has applied an
appropriate nethodol ogy, upon which businessnmen and accountants
would rely in the ordinary course of their trades. There are,
however, sone aspects of Lunden’s proffered testinony that give the
Court pause. First, Lunden has based his cal cul ati ons on the July
21 draft, a docunent that the Plaintiff has already conceded to be
an unenforceabl e draft agreenent. The Court will indul ge Lunden’s
use of this docunent, however, because the Plaintiff’'s litigation
position is that the parties’ oral contract contains substantially
the sanme terns as those enunerated in the July 21 draft.

Lunden’ s second nmaj or assunption is that, under the terns of
the July 21 draft, Cornelius would have renewed the agreenent for
a second term Nothing in the text of the unenforceable draft
agreenment suggests an obligation to do so. At voir dire, however,
Lunden represented that the text Dunn on Danages all ows a damage
assessor to make this assunption under the financial circunstances
present in this case. As an expert, Lunden is entitledto rely on
the Dunn treatise, if reasonably relied upon by experts in his
field in the ordinary course of business. See Fed. R Evid. 703.
Therefore, the Court will defer to Lunden on this point and perm:t
t he testinony.

The nost serious flaw in Lunden’s nethodology is his
assunption of the nunber of Drink Tank units to be sold under the
contract. Al though the Court accepts Lunden’s net hod of conputing
| oss per unit, it finds his nmethod of arriving at units sold to be

unacceptably speculative for the purpose of direct damages.
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Assum ng, as M. Lunden has, that the July 21 draft reflects the
ternms of an enforceable oral agreenent, the nunmber of units for

whi ch Cornelius has commtted itself cannot possibly exceed 3, 750- -

1,250 for the first termand 2,500 for the second term Lunden,
however, intends totestify that the parties expected to sell 8,000
units in the course of the contract period. He derived this figure
from Cornelius’ business justification docunents, internal
financial projections through which Cornelius determ ned that a
relationship with the Plaintiff mght be worth pursuing. These
docunents, however, are not alleged to have been part of the
contract. Although they may reflect in fact the nunber of units
that m ght have been sold, they are irrelevant to the parties’
contractual obligations under the all eged agreenent. Assum ng t hat
the July 21 draft does reflect the terns of an enforceable
contract, the greatest production obligation Cornelius undertook
was for the 3,750 units that appear within the four corners of the
agr eenent .

In voir dire, Lunden acknow edged as nuch. Al t hough he
di sm ssed the nunbers that actually appear as “floor” figures,
these figures represent the I|imt of Cornelius’ potential
contractual obligation. If the parties didindeed reach a bargain,
they quite deliberately used these floor figures to protect
Cornelius against the risk that the Drink Tank would be a dud.
G ven these “floor” figures--the only hard nunbers to which the
parties could have agreed--the Court finds that Lunden’s reliance

on Cornelius’ extra-contractual business justificationdocunentsto
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arrive at the nunmber of units sold was nethodol ogi cally unsound.

See Joy Vv. Bell Helicopter Textron, Inc., 999 F.2d 549, 568

(D.C.Cr. 1993) (damage expert excluded due to wholly specul ative
assunptions about the decedent’s future business plans and their

potential for success); Boyar v. Korean Airlines Co., 954 F. Supp.

4, 9 (D.D.C. 1996) (noting |ine of cases excl udi ng expert testinony

that is “plainly contradicted by the evidence”); Nakajinma v.

Ceneral Mtors Corp., 857 F. Supp. 100, 105 (D.D.C. 1994)

(excluding expert’'s testinony grounded on counter-factual
assunption that the plaintiff would earn future inconme in United
States rather than Japan). Therefore, the Court finds this
particul ar aspect of the proffered testinony unreliable. However,
it would be unduly harsh to exclude the whole of Lunden’s expert
testinony onthis basis. Accordingly, the Court will permt Lunden
to testify as to direct damages based on a maxi num of 3,750 units
sol d.

The fourth, and last, significant flaw in Lunden’s proffered
testinony lies in his conputation of consequential danmages.
Al t hough Lunden consul t ed a nunber of industry sources to arrive at
the potential market for the Plaintiff’s pronotion and vendi ng
services, he ultimately relies on discussions he had with Robert
Billet. Althoughthe Defendants argue that Lunden’ s assunptions in
reaching these figures are also speculative, and that Lunden is
merely “parroting the Plaintiff’s cl ai med damages,” (Def.’s Supp.
Mem of Law at 2), the Court finds that they are sufficiently

straight-forward that the proper renedy is in cross-exam nation

-0-



rat her than exclusion. See Diaz v. Del chanps, Inc., 1998 W. 57068,

*3 (E.D.La. February 9, 1998); Boyar, 954 F. Supp. at 9.
Accordi ngly, Lunden’s testinony as to consequenti al damages wi |l | be

adm tted.

C. Fit

The final Rule 702 criterion is fit. The Court has no
difficulty concluding that Lunden’ s proffered testinony will assi st
the jury in determning the anmount of danmges, if any, that the
Plaintiff incurred as a consequence of the alleged breach of

contract.

[11. CONCLUSI ON

In sum the Court finds that Lunden should be admtted to
testify as an expert as to the Plaintiff’s alleged breach of
contract danmages. However, Lunden may not offer direct danage
conput ati ons based on a nunber of units in excess of 3,750, the
great est nunber that may be derived fromthe July 21 draft. In all
ot her respects, Lunden may testify as proffered.

An appropriate O der follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT Bl LLET PROMOTI ONS, | NC, © O VIL ACTION
V. :
IM CORNELIUS, INC.. et al. © NO 95-1376
ORDER
AND NOW this 1st day of April, 1998, upon

consi deration of the Defendants’ Mdtion in Limne to Preclude the
Testinmony of Charles S. Lunden as Plaintiff's Expert on Damages,
the Plaintiff’s Response, and the Defendants’  Suppl enment al
Menor andum of Law, | T IS HEREBY ORDERED t hat the Mdtion i s GRANTED
in part and DENIED in part.

IT IS FURTHER ORDERED that the expert wtness shall be
precluded fromtestifying to direct damages based on a nunber of

units sold in excess of 3, 750.

BY THE COURT:

HERBERT J. HUTTON, J.



