INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATESOF AMERICA : CRIMINAL ACTION
VS.
IFEDOO NOBLE ENIGWE : No. 92-00257

ORDER AND MEMORANDUM

ORDER

AND NOW to wt, this 30'"" day of March, 1998, upon
consideration of defendant’s Letter of February 25, 1998
(Document No. 227, filed March 24, 1998), treated by the Court
as a Motion for Reconsideration of its Orders of February 13
and February 25, 1998, for the reasons set forth in the
acconpanyi ng Menorandum | T | S ORDERED t hat defendant’s Moti on
for Reconsideration is DEN ED.

IT IS FURTHER ORDERED that defendant's Mtion for
Appoi nt nent of Counsel (Docunment No. 221, filed February 20,
1998) is DEN ED.

MEMORANDUM

| . Background. On May 6, 1992, defendant |fedoo Nobl e Eni gwe
was indicted on four counts by a Gand Jury in the Eastern
District of Pennsylvania for trafficking in heroin. On August
7, 1992, defendant was convicted by a jury on all four counts
and, on August 13, 1993, was sentenced by this Court, inter
alia, to 235 nonths in prison. The conviction and sentence
were affirmed by the Third G rcuit in an unpublished Menorandum

on April 28, 1994.



On August 24, 1994, defendant filed a pro se Mtion under
28 U.S.C. 8§ 2255 seeking to vacate his sentence. After an
evidentiary hearing, at which defendant al so appeared pro se,
his Mdtion was denied by Order dated Septenber 11, 1995. See
United States v. Enigwe, Cim A No. 92-00257, 1995 W 549110

(E. D Pa. Sep. 11, 1995). Def endant’s Modtion for

Reconsi derati on was deni ed on March 1, 1996. See United States

v. Enigwe, Cim A No. 92-00257, 1996 W. 92076 (E.D. Pa. Mar.
1, 1996). On appeal, by Order dated July 23, 1996, the Third
Crcuit vacated the denial of defendant’s § 2255 Mdtion and
remanded the case to this Court for appointnent of counsel and
further proceedings. On remand, the Court appointed counsel
for defendant and conducted a second evidentiary hearing.
Thereafter, defendant’s § 2255 Mdtion was agai n deni ed and t he

Third Circuit affirmed that ruling. See United States V.

Enigwe, Crim A No. 92-00257, 1997 W. 430993 (E.D. Pa. July
16, 1997), aff’'d --- F.3d --- (3rd Cr. Jan 16, 1998) (Tabl e,
No. 97-1632).

The current round of litigation began when defendant fil ed
a Letter/Mtion dated January 22, 1998 to Vacate the "Judgnent
entered at ny sentenci ng" under Federal Rule of Civil Procedure
60(b) (6) (Document No. 216, filed January 26, 1998). The Court
treated this as a second or successive notion under 28 U S.C
8§ 2255 and deni ed the Motion by Order dated February 13, 1998.
The Court simlarly denied, by Order dated February 25, 1998,
defendant’s Reply (Docunent No. 220, filed February 20, 1998)

whi ch was treated, at defendant’s request, as anotionto alter
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or anmend judgnent under Federal Rule of G vil Procedure 59(e).
The Court now considers defendant’s Letter of February 25,
1998, which is treated as a notion for reconsideration of its
Orders of February 13 and February 25, 1998.

1. Standard. The standard for granting a WMtion for
Reconsi derati on under Federal Rule of Cvil Procedure 59(e) is
high. "A notion for reconsideration is not to be used as a
nmeans to reargue matters al ready argued and di sposed of" or as
an attenpt to relitigate "a point of disagreenent between the

Court and the litigant." Waye v. First Ctizen's Nat'l Bank,

846 F.Supp. 310, 314 n. 3 (MD. Pa.), aff'd 31 F.3d 1175 (3d
Cir.1994). The Motion may only be granted if "(1) there has
been an intervening change in controlling law, (2) new
evi dence, whi ch was not avail abl e, has becone avail abl e, or (3)
it is necessary to correct a clear error of |aw or prevent a

mani fest injustice." Burger v. Mys, No. 96-4365, 1997 W

611582, *2 (E.D.Pa. Sept. 23, 1997). See also Harsco v.

Zlotnicki, 779 F.2d 906, 909 (3d Cr.1985), cert. denied 476

U S 1171 (1986). Although defendant does not address this
standard of review in his submssions, the Court is mndfu
that a pro se applicant cannot be held to the sanme stringent

standards as attorneys. See, e.qg., Haines v. Kerner, 404 U S

519, 520 (1972); dbbs v. Roman, 116 F.3d 83, 86 (3d CGr.

1997). The Court will, therefore, address the i ssues rai sed by



defendant in the Letter/ Mtion dated February 25, 1998, and t he
subm ssions to which it refers.

I11. Discussion of Federal Rule of Civil Procedure 60(b).
Def endant argued in his Reply - and again raises the issue in
his Mtion to Reconsider - that his Letter/Mtion to Vacate
shoul d not have been treated as a "shamattenpt to circunvent
t he gatekeeping” provisions the AEDPA He submtted his
Letter/Motion to Vacate pursuant Federal Rule of Givil
Procedure 60(b) and contends that it is within this Court’s
discretion to hear his clains under that rule (presunmably
w thout regard to the provisions of 28 U S.C. § 2255). The
Court directly addressed, and rejected, this contentioninits
Order dated February 13, 1998. The Court again rejected these
argunents when, by Order dated February 25, 1998, it denied
defendant’s Reply, treated as a notion under Federal Rule of
Cvil Procedure 59(e). The Court reiterates athird tine that
an inmate may not circunvent the provisions of the Anti-
Terrorism and Effective Death Penalty Act ("AEDPA") of 1996,
110 Stat. 1214, signed into |l aw by President Cinton on April
24, 1996, by filing under Federal Rule of G vil Procedure 60(b)
what is, in essence, a 28 U S.C 8§ 2255 notion. See Chanbers

v. United States, 106 F.3d 472, 275 (2d Gr. 1997); In re

Medi na, 109 F.3d 1556, 1561 (11'" Cir. 1997); cf. United States

v. Zinner, Cim A No. 95-0048, 1998 W. 57522 (E. D. Pa. Feb. 9,
1998) (considering an inmate’'s notion filed under Rule 60(b),
rather than 28 U.S.C. § 2255, which alleged the discovery of

new evi dence, but noting that only evidence which m ght have
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been discovered after the defendant’s initial § 2255 notion
coul d be consi dered because to "do otherw se woul d subvert the
pur pose of the recent anmendnents to 28 U. S.C. § 2255 cont ai ned
inthe" AEDPA). The Court will add toits earlier orders only
the fact that defendant seeks to challenge his crimnal
sentence: Federal Rule of Civil Procedure 60(b) is a civil
procedure and while it may properly be enpl oyed to chall enge a
court’s decision under 8§ 2255, it is an inproper vehicle for
directly challenging an wunderlying crimnal verdict or

sent ence. See United States v. Otiz, Cim A No. 88-352,

1997 W. 733856 (E.D.Pa. Nov. 7, 1997) (denying notion under
Rul e 60(b)(6) because "Fed. R CGv.P. 1 and 81(a)(2) make it
clear that the Federal Rules of G vil Procedure apply only to
civil proceedings"). The Court will therefore continue to
treat defendant’s Letter/Mdtion to Vacate (Docunment No. 216,
filed January 26, 1998) as a notion brought pursuant to 28
U S.C § 2255.

V. Discussion of Application of 28 U.S.C. § 2255. Def endant
argues that the Court applied an incorrect |egal standard in
deciding his Letter/Mtion to vacate the "judgnment entered at
[ hi s] sentencing” (Docunment No. 216, filed January 26, 1998),
because the Court enpl oyed the strict gatekeepi ng standards of
28 U S.C. 8§ 2255, as anmended by the AEDPA. For authority,
defendant cites In re Hanserd, 123 F.3d 922 (6'" Gir. 1997), in

which the Sixth Crcuit stated that "a federal prisoner nust
satisfy the newrequirenents of 28 U.S.C. § 2255 only if he has
filed a previous 8 2255 notion on or after April 24, 1996 .
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" Id. at 934. While this Court is not bound by a deci sion
of the Sixth Crcuit, it will nonetheless briefly discuss both
the Hanserd decision and the proper standard for deciding
def endant’ s Letter/Motion.

Inmplicit in defendant’s argunent is the contention that
rat her than applying the AEDPA s gatekeeping provisions, the
Court should have applied the pre- AEDPA "abuse of the wit"
standard defined in MCdeskey v. Zant, 499 U S. 467, 494-95

(1991). Under the "abuse of the wit" doctrine, a novant
filing a second or successive 8 2255 notion nust establish
cause for failure to raise his claimin an earlier proceeding
and actual prejudice arising from the alleged error. See

United States v. Essig, 10 F. 3d 968, 979 (1994) (citing United

States v. Frady, 456 U. S. 152 (1982)). To show cause, the

petitioner nust denonstrate either that "sone objective factor
external to the defense inpeded counsel’s efforts” to object
during trial or on appeal, or that counsel was constitutionally
i neffective. Essig, 10 F.3d at 979 (discussing an all eged
m sappl i cati on of the Sentenci ng Gui del i nes (quoting Md eskey,
499 U.S. at 493 (1991)). Additionally, a novant nust
denmonstrate that the alleged error worked to the prisoner’s

"actual and substantial prejudice," such that the integrity of
the entire proceeding was infected. See Frady, 456 U. S. at
169- 70.

In contrast to the pre-AEDPA standard, 28 U S.C. § 2255,
as anended by the AEDPA, provides that:

A second or successive notion nust be certified as



provided in section 2244 by a panel of the
appropriate court of appeals to contain - (1) newWy
di scovered evidence that, if proven and viewed in
[ ight of the evidence as a whol e, woul d be suffi ci ent
to establish by cl ear and convi nci ng evi dence t hat no
reasonabl e factfinder would have found the novant
guilty of the offense; or (2) a new rule of
constitutional law, nmade retroactive to cases on
collateral review by the Suprene Court, that was
previ ously unavai |l abl e.

28 U.S.C. § 2255.
In Hanserd, the Sixth Crcuit was addressing a second 8§
2255 nmotion in which the novant clained an error based on the

Suprenme Court’s decision in Bailey v. United States, 516 U. S.

137 (1995), in which the definition of the word "use" in 18
US C 8§8924(c)(1) (making it acrinme to use or carry a firearm
"during and in relation to any . . . drug trafficking crinme")
was clarified and narrowed. The decision in Bailey was not a
new rule of constitutional |aw, however, but a nmatter of
statutory interpretation.

As noted, the AEDPA permts second or successive notions
under 8 2255 in few circunstances; one of those is where the
Suprenme Court announces a new rule of constitutional law wth
retroactive application. See 28 U S.C. 8§ 2255(2). As such,
the Bailey decision does not fit wthin the standards
established by the AEDPA for issuance of a certificate by a
court of appeals. The Sixth G rcuit nonethel ess concl uded t hat
Bail ey raised concerns of constitutional dinension because
i nmates m ght be serving sentences for offenses of which they
were, in fact, innocent as a result of the Suprene Court’s

clarification of statutory neaning.



Because the AEDPA could prevent an inmate from raising
this claimin a second or successive notion, the Sixth Crcuit
hel d that the AEDPA attached "' new | egal consequences to events
conpl eted before its enactnment’ and woul d therefore have [an]
i nperm ssible retroactive effect." Hanserd, 123 F. 3d at 930
(quoting Landgraf v. USI Film Prods., 511 U S. 244, 270

(1994)). The Hanserd court thus concluded that an inmate
presenting a Bailey claimwho had filed his or her first notion
before the AEDPA s effective date, woul d not be governed by the
AEDPA’' s st andards when a second or successive notion was filed
after the effective date of the AEDPA

Shortly after its opinion, the Sixth Crcuit clarified
Hanserd’s scope. In In re Sonshine, 132 F.3d 1133 (6'" Gir.

1997), the court stated that:

Because the Hanserd court’s Landgraf analysis was
based upon the retroactive effect that AEDPA had on
the novant’s particular claim the Hanserd hol ding
must be simlarly circunscri bed. Consequently, while
Hanserd is not strictly limted to clains arising
under Bailey, apart fromthat class of clains, there
will be few other cases "in which the difference
[ bet ween pre- and post- AEDPA standards governi ng
successive notions] matters,"” Hanserd, 123 F.3d at
934 n. 21, and on which the gatekeeping requirenent
of AEDPA wi || thus have an i nperm ssibly retroactive

ef fect.
ld. at 1135. It follows then, that defendant’s reliance on
Hanserd is msplaced unless the "difference matters." The

Court therefore turns to that issue.
Def endant suggests that there is or should be a bl anket
rule that the AEDPA not be applied to successive or second

motions filed after the AEDPA s effective date when the first



notion was filed before that date. The Court need not,
however, reach that issue if it concludes that there is no
di fference i n out cone between pre- and post-AEDPA law. This is
t he same concl usi on reached by the D.C. Grcuit which recently
surveyed the ways in which other circuits have treated the
question of the retroactive application of the AEDPA:

Whet her the anmendnents [to § 2255] would be
inperm ssibly retroactive in . . . cases [in which
second or successive notions under 8§ 2255 were filed
after the AEDPA's effective date and first notions
were filed before that date is] a question of first
inpression for this court, and other circuits have
devel oped different approaches. . . . [T]he Seventh
and Eleventh Circuits require a showing of
detrinmental reliance, nanely, that the defendant
woul d not have filed the first 8§ 2255 notion had he
foreseen the tighteni ng of the standards under AEDPA
for filing a second § 2255 notion. See Al exander V.
United States, 121 F.3d 312, 314 (7th G r.1997); 1In
re Magwood, 113 F. 3d 1544, 1552-53 (11th G r. 1997);
In re Medina, 109 F.3d 1556, 1562 (11th Cir.1997);
Burris [v. Parke, 95 F.3d 465,] 468-69 [(7'" Gr.
1996)]; cf. Pratt v. United States, 129 F. 3d 54, 58-
59 (1st G r.1997) (discussing detrinmental reliance
but denying notion on other grounds). Still other
circuits, in considering application of the new 8§
2255 rules to defendants whose first 8§ 2255 notions
were filed before AEDPA's enactnent, have either
declined to discuss retroactivity, see Gltieri v.
United States, 128 F.3d 33, 37-38 (2d Cir.1997);
Triestman v. United States, 124 F.3d 361, 370 n. 11
(2d Cir.1997); Inre Dorsainvil, 119 F. 3d 245, 247 n.
1 (3d CGr.1997); Inre Vial, 115 F. 3d 1192, 1198 n.
13 (4th Cir.1997), or have assuned that the newrul es
coul d not, by definition, beretroactive when applied
to notions filed after AEDPA' s enactnent, see Hatch
V. lahoma, 92 F.3d 1012, 1014 (10th G r.1996).

Wil e taking different tacks, what the circuits
share in their approaches is the requirenent dictated
by the Suprene Court that the new enactnment be
retroactive as appliedtothe particul ar cl ai mbefore

the court. See Lindh [v. Mirphy], --- US at ----,
117 S.Ct. [2059] at 2063 [(1997)]. Thus, the new
st andards and procedures under AEDPA for filing

8§ 2255 nmotions . . . [can] only be inproperly

retroactive as applied to[a novant] if he woul d have
met the former cause-and-prejudice standard under
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McCl eskey and previously woul d have been allowed to
file a second 8 2255 notion, but could not file a
second noti on under AEDPA.

United States v. Ortiz, 1998 W. 71968, 3-4 (D.C.Cir. Feb. 24,

1998). Because, as described below, there is no difference in
outcome between pre- and post-AEDPA |aw applicable to this
case, the Court concludes that the "difference" does not

"matter" inthis case, see Sonshine, 132 F.3d at 1135, and t he

Court need not, therefore, determ ne whether the AEDPA may be
applied retroactively.

In his Letter/Mtion dated January 22, 1998, defendant
rai sed just one issue: the inpermssibility of the enhancenent
of his sentence for perjury. Def endant seeks to have his
sentence nodified because, he argues, the Court m stakenly
applied the wong standard i n enhanci ng hi s sentence under U. S.
Sent enci ng Cui delines Manual 8 3Cl.1 (obstruction of justice)
because of defendant’s perjured testinony at trial. For
support, he cites two recent Third Circuit cases hol ding that

a sentencing court must refrain from inposing a 8 3Cl.1
enhancenent unless, in weighing the evidence, it is clearly
convinced that it is nore likely than not that the defendant

has been untruthful." United States v. Arnold, 106 F. 3d 37, 44

(3d Gir. 1997); see also United States v. MclLaughlin, 126 F. 3d

130, 140 (3d Cr. 1997). Defendant argues that at sentencing
this Court applied the enhancenent for perjury based on a
"preponderance of the evidence" standard rather than a "cl ear
and convi nci ng evi dence" standard. Def endant al so cont ends

that the Court did not evaluate his testinony, the basis of the
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prejury enhancenent, in the |light nost favorabl e to def endant.

At the outset, the Court notes that defendant’s factua
contentions are wong. The Court did not wutilize the
"preponder ance of the evidence" standard in connection with the
perjury enhancenent at sentencing. To the contrary, the Court
subj ected t he evi dence of defendant’ s perjury to sonet hi ng nore
t han t he preponderance of the evidence standard. Specifically,
the Court stated at sentencing that "Such an enhancenent [for
perjury] requires that the governnent establish by sonething
nore than a preponderance of the evidence . . . that defendant
testified falsely at trial. . . ." See Transcript of
Sent enci ng dated August 13, 1993, 43. At a later point in the
sentencing, the Court ruled "[T] he Governnent has established
by nore than a preponderance of the evidence . . . that the
defendant . . . testified falsely.” 1d. at 46.

Wth respect tothe questi on whet her def endant’'s testinony
was viewed in the light nost favorable to the defendant, the
Court did not make a statenent to that effect at sentencing
because it was unnecessary. Defendant testified at trial that
he was not the individual identified by several w tnesses as
"Dam an," the person charged with commtting the crines at
i ssue. There was overwhelm ng evidence to the contrary,
however, and that served as the basis for the perjury
enhancenent. Because of this overwhel m ng evidence, the Court
did not specifically state at sentencing that it was eval uati ng
defendant's testinony in the light nost favorable to the

def endant. Eval uating such evidence in the [|ight nost
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favorable to the defendant would have made no difference in
this case, and would have resulted in the sanme finding:

def endant comm tted perjury.
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However, even if defendant were correct, and this Court
enpl oyed a standard different fromthat established in Arnold

and McLaughlin, the use of the different standard by the Court

woul d not be sufficient to enabl e defendant to neet the "cause
and prejudice" standard established in M eskey under the old
"abuse of the wit" doctrine - the pre- AEDPA standard - because

the rule established in Arnold and MLaughlin does not apply

retroactively to defendant’s sentence; his claim is thus
W thout nerit.

In Teague v. Lane, 489 U. S. 288 (1989), the Suprene Court

established a framework for exam ning the retroactivity of "new
rul es" affecting crimnal cases. A "newrule" is announced by
a case "when it breaks new ground or inposes a new obligation
on the States or the Federal Governnment." 1d. at 301. In
determ ning whether a rule is "new' for this purpose, "the
habeas court considers whether a'. . . court considering [the
defendant’s] claim at the tinme his conviction becane final
woul d have felt conpelled by existing precedent to concl ude
that the rule [he] seeks was required by the Constitution.’

If not, then the rule is new" ODell v. Netherland, ---

US ---, ---, 117 S.Ct. 1969, 1973 (1997) (quoting Lanbrix v.
Singletary, 520 U.S. ---, ---, 117 S.C. 1517, 1524 (1997)).

At the tinme Arnold was decided the Third Crcuit "had
never directly decided the question" of what standard applied
under 8 3Cl.1 for sentence enhancenents for perjury. See

Arnold, 106 F.3d at 43. Thus, at the tine defendant was
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sentenced, this court was not "conpelled by existing
precedent,"” ODell, 117 S.C. at 1973, to conclude that the
Constitution required application of a "clear and convinci ng

standard.” See Enigwe v. United States, No. 93-1806, Meno. Op.

at 14-15 (3d Gr. April 28, 1994) (holding that "[b]ecause the
record established that Enigwe perjured hinself at trial, the
district court’s two | evel increase for obstruction of justice
was proper"). In fact, there continues to be a disagreenent
between the circuits over the proper standard to be used in a

sentence enhancenent for perjury. See Arnold, 106 F.3d at 43

(describing the wvarious standards applied in different
circuits). The Court therefore concludes that the

pronouncenent in Arnold and MlLaughlin inposes a "new

obligation on the . . . Federal Governnent," Teaque, 489 U. S
at 301, and is, therefore, a "newrule."

"[NNewrul es general | y shoul d not be appliedretroactively
to cases on collateral review " id. at 305, except in those
narrow situations: (1) in which a new rule "places certain
ki nds of primary, private individual conduct beyond the power
of the crimnal [ aw making authority to proscribe,” or; (2) in
which a new rule "requires the observance of those procedures
that are inplicit in the concept of ordered liberty." |d. at

307; see also Zettlenoyer v. Fulconer, 923 F.2d 284, 303 (3d

Cr.), cert. denied 502 U S 902 (1991) (adopting Teague

f ramewor k) . The "clear and convincing evidence" standard
governing 8 3Cl.1 enhancenents for perjury is not a rule which

fits wthin one of these narrow exceptions. It did not
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"decrimnalize [d]efendant’s conduct” nor did the Third
Circuit’s pronouncenent "inplicate ‘those procedures that are
inplicit in the concept of ordered liberty such as the right

to counsel which Teague offers as an exanple.” United States

v. Walker, 980 F.Supp. 144, 147 (E.D. Pa. 1997).

As a result, the standard announced in Arnold and

McLaughlin is not a retroactive change in the law See, e.qg.
Wal ker, 980 F. Supp. at 147 (holding that Third Crcuit opinion
clarifying burden of proof for sentencing enhancenent under
different Cuideline provision did not apply retroactively).
Even wunder a pre-AEDPA "cause and prejudice" analysis,

therefore, defendant’s claimwould fail. See, e.q., Del R ov.

United States, 9 F.3d 1535 (Table), 1993 W 470528, *2 (1st

Cr. Nov. 17 1997) (holding that anmendnent to sentencing
gui delines which “clarified” behavior which could serve as
basi s for an enhancnent but which had no retroactive effect was
not grounds for hearing a second or succesive 8 2255 notion
under the pre-AEDPA “abuse of the wit” standard (quoting
MC eskey, 111 S. C. at 1467)). Defendant cannot show "cause"
because the Third G rcuit had not yet ruled in Arnold and

McLaughlin at the time of sentencing and the sentence was

proper under the lawin effect at the tine it was i nposed. See
Eni gwe, No. 93-1806, Meno. Op. 14-15. No "objective factor
external to the defense" inpeded defendant’s counsel from

raising the claim therefore, see Del Rio, 1993 W 470528, *2;

Essig, 10 F. 3d at 979, and counsel cannot be ineffective for

failing to object to a sentence that was proper at the tine it
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was i nposed. Mor eover, because the sentence was proper,
defendant suffered no "actual and substantial”™ prejudice;
i ndeed there was no prejudi ce what soever. The Court need not,
therefore, go further since defendant’s claimis without nerit.
See Otiz, 1998 W 71968 at *4 ("[T]he new standards and
procedures under AEDPA for filing 8 2255 notions . . . [can]
only be inproperly retroactive as applied to [a novant] if he
woul d have nmet the forner cause-and-prejudice standard under
McCl eskey and previously would have been allowed to file a

second 8§ 2255 notion.").*

It is true that the AEDPA requires defendant to seek a
certificate fromthe Third G rcuit before proceedi ng (which the
Court acknow edges will |ikely be an enpty gesture under the
facts of this case), but this procedural burden is not
i nproperly retroactive; as the Court has expl ai ned, because
defendant’s claimis wthout nerit under pre-AEDPA |aw, the
AEDPA’ s anendnents to 8 2255 - regardl ess of their hei ghtened
procedural hurdles - do not inpose an unconstitutional burden

on def endant.

! The Court notes that a related issue - the ineffectiveness
of trial counsel for failure to explain the penalties for
perjury - was addressed by this Court in defendant’s first
noti on under § 2255; that claimwas denied and the Third
Crcuit affirmed that denial. See Enigwe v. United States, -
-- F.3d --- (3rd Cr. Jan 16, 1998) (Table, No. 97-1632).

Pre- AEDPA | aw provided that "[a] second or successive
petition may be dismssed if the judge finds that it fails to
al | ege new grounds for relief and the prior determ nation was
on the nerits . . . ." 28 U S.C § 2254; Rule 9(b). To the
extent defendant presents clains already litigated on the
nmerits, therefore, the Court also need not reach the question
of whether application of anended § 2255 to his Motion is
inperm ssibly retroactive. See Otiz, 1998 W. 71968 at *4.
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In light of the foregoing, it is evident that defendant
has not denonstrated that "(1) there has been an intervening
change in controlling law, (2) [that] new evi dence, which was
not available, has becone available, or (3) [that] it is
necessary to correct a clear error of lawor prevent a manifest
i njustice." Burger, 1997 W. 611582 at *2. Accordi ngly,
defendant’ s cl ai m does not neet the standard for a notion to
reconsi der under Federal Rule of Civil Procedure 59(e), and the
relief requested in the Letter of February 25, 1998, treated as

a Mtion to Reconsider, will be denied. 2

BY THE COURT:

JAN E. DUBA S, J.

2 The Court concludes that it need not “issue a certificate
of appealability or state the reasons why such a certificate
shoul d not issue,” Federal Rule of Appellate Procedure 22(b),
because, by the within Order and Menorandum the Court is not
denyi ng defendant’s § 2255 Mdtion, but rather, it is denying
a Letter/Mdtion treated as a Motion to Reconsider prior
Orders dated February 13, 1998 and February 25, 1998. The
Court, in a separate Order dated March 30, 1998, expl ai ned
why a certificate of appealability should not issue with
respect to its Order dated February 13, 1998.
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