IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CYNTHI A LOCKHART . CGVIL ACTION
V.

FEDERAL | NSURANCE CO :
and CHUBB & SON, | NC. : NO 96-5330

MEMORANDUM and ORDER

This is a breach of insurance contract and bad faith
action. Plaintiff alleges that defendants Federal |nsurance
Conpany (“Federal”) and Chubb & Son Inc. (“Chubb”) issued a
renters insurance policy to her and later failed to pay a claim
covered by that policy. She also alleges that the |engthy
i nvestigation and unreasonabl e denial of her claimconstitute bad
faith conduct. See 42 Pa. C.S. A § 8371.

Presently before the court is defendants’ Mtion for
Partial Summary Judgnent in which Chubb seeks sunmary judgnent on
plaintiff’s clains against it and Federal seeks summary judgnent
on plaintiff’'s bad faith claim The pertinent facts as
uncontested or otherw se viewed nost favorably to plaintiff are
as follow

Plaintiff purchased a Chubb Masterpi ece Del uxe Renters
i nsurance policy through the David M Frees |Insurance Agency in

July 1994. The policy covered the house plaintiff rented at 807



Byers Road in Chester Springs, Pennsylvania and was effective
fromJduly 25, 1994 until July 25, 1995. It provided plaintiff
with $120, 000 coverage for personal property | oss.

The “Agreenent” section states “W agree to provide the
i nsurance described in this policy in return for your prem um and
conpliance with the policy provisions.” The policy defines “W”
as “the insurance conpany naned in the Coverage Summary.” The
Coverage Summary nanes def endant Federal as the conpany issuing
the policy. The policy defines “You” as “the person naned in the
Coverage Summary, and a spouse who lives with that person.”
Plaintiff is named as the insured. Defendant Chubb is not
mentioned in the text of the Coverage Summary, although its nane
does appear in a copyright notation at the bottom of the page.
M. Frees avers that the policy was “purchased from Federal .”

On August 3, 1994 plaintiff returned honme froma two-
week vacation and di scovered that the basenent was fl ooded by
wat er approxi mately ten inches deep. Plaintiff used the basenent
primarily to store personal property, including furniture,
housewar es, clothing and books. Most of the property was
saturated by the water.

Plaintiff imediately infornmed her landlord s property
manager of the flooded basenent. The property nmanager’s pl unber
i nspected the basenent the next day and was unabl e to pinpoint

the source of the water. He did find that the two basenment sunp



punps were not working because they had been unplugged, and he
i mredi atel y began draining the thousands of gallons of water from
t he basenent.

On August 8, 1994 plaintiff reported the water danmage
to the Frees Agency which relayed the claimto Federal. It then
engaged an i ndependent insurance adjustor who visited plaintiff’s
property on August 15, 1994. The adjustor spoke with plaintiff,
exam ned the damaged property and began a prelimnary
i nvesti gati on.

Wthin three days the adjustor determ ned and reported
that the source of the water remained unclear, plaintiff was
engaged in eviction proceedings with her |andlord and had done
little to protect her wet property fromfurther damage after the
wat er was drai ned. The adjustor recommended that Federal retain
an attorney to investigate plaintiff’s claimand take her sworn
statenent. Federal did so.

It retained an attorney, Eric Freed. He wote to the
plaintiff on Septenber 30, 1994 to advise her that on behal f of
Federal he was pursuing an investigation of her claim and
requi ring her to produce nunerous records and docunents. M.
Freed apprised plaintiff that Federal could not assess its
liability for her claimuntil it exam ned these records and
docunents. These included all of plaintiff’s credit card

statenents and ot her records reflecting any debts, witings



reflecting insurance clains “of any kind” nade by her “at any
time,” her tax returns for the prior three years, evidence of al

i ncone received by her over the prior three and a half years, and
all bank account statenents for the past three and a half years.

In | ate August or early Septenber the adjustor arranged
for a property sal vage conpany to assist plaintiff in
i nventorying her |loss and protecting her property fromfurther
damage. Despite differences between plaintiff and sal vage
conpany enpl oyees over the manner in which the work was to
proceed, nost of the inventorying and cl ean-up was finished by
m d- Cct ober 1994.

I n Decenber 1994, the adjustor estinmated the total
property loss in plaintiff’s basenent at $200, 000. |n August
1995, plaintiff conpleted her sworn statenent in proof of |oss.
She denmanded the $120,000 policy limt based on her estimate of
damages of $325, 000.

The investigation of plaintiff’s claimlasted from
August 1994 to April 1996. Federal attributes nuch of the del ay
to plaintiff’s inability or failure tinely to provide the conpany
wth the requested records and docunents and her failure to
appear prepared for schedul ed depositions. As noted, however,

t he records and docunents denmanded by Federal were substantial in
scope and tine-frane. Federal ultimately deposed plaintiff,

obtai ned informati on from several w tnesses about the



ci rcunst ances surroundi ng the discovery of water in plaintiff’s
basenent, the condition of plaintiff’'s personal property before
the flood and plaintiff’s financial situation in the Sumer of
1994.

Two W tnesses said they saw boxes with m | dew when
plaintiff noved fromher prior residence to the Byers Road house.
These wi tnesses had an obvious antipathy for plaintiff.

Plaintiff acknow edged that sone itens stored in the basenent of
the prior residence had sustai ned water damage but averred that
these were not anong the itens for which she presented a claimto
Federal. The basenent at the Byers Road house was full of
personal property which physically could not have fit into the
basenent of plaintiff’s prior residence. Federal also obtained
information that plaintiff’s income had fallen around the tine of
the flood which it viewed as a possible notive to commt

i nsurance fraud.

On April 5, 1996, Federal infornmed plaintiff through
her attorney that her claimwas denied. The reasons given by
Federal were that a majority of the property damage occurred
before the coverage period, that plaintiff intentionally
conceal ed or m srepresented material facts regardi ng the extent
and cause of her loss, that plaintiff failed pronptly to notify
Federal of the cause and extent of danage, and that she

interfered with the sal vage conpany’s attenpts to mtigate her



damages whi ch constituted neglect sufficient to void the policy.

The reasons were set forth in a letter witten and
signed by a Federal clains adjustor for “Federal |nsurance
Conpany.” The letterhead read “Chubb G oup of Insurance
Conpani es.” Federal is one of eight conpanies identified on
several exhibits as nenbers of the “Chubb G oup.” Chubb provides
| oss adj ustnent services for Federal and other affiliated
conpani es.

In June 1996 Federal canceled plaintiff’s renewed
i nsurance policy effective June 18, 1996 based on her all eged
m srepresentations. Shortly thereafter plaintiff received a
prem um refund check for $110.00. Defendant Chubb’s nanme appears
over the signature. The top of the check has the Chubb G oup
| ogo and the nanes of eight conpanies including Federal.

Def endant Chubb contends that it was not a party to the
i nsurance contract and thus cannot be liable for a breaching it
or for bad faith conduct under § 8371.

Clearly “one cannot be liable for a breach of contract

unless one is a party to that contract.” Electron Energy Corp.

v. Short, 597 A 2d 175, 177 (Pa. Super. C. 1991) (citing Viso v.
Werner, 369 A 2d 1185 (Pa. 1977)), aff’d, 618 A 2d 395 (Pa.
1993). It is fundanmental that “one cannot breach a contract that
one is not a party to.” |d. at 178.

From the evi dence of record one cannot reasonably



concl ude that defendant Chubb was a party to the insurance policy
purchased for plaintiff by the Frees Insurance Agency. The plain
| anguage of the policy categorically identifies Federal as the
party which agreed to provide plaintiff with coverage. M. Frees
avers that the policy was purchased from Federal. Federal
readily admts that it issued the subject policy and denied
plaintiff’s claimunder it. Defendant Chubb is nentioned nowhere
in the substantive terns of the contract.

That Federal and other affiliated conpanies use
stationery with a common Chubb G oup |etterhead or forns
copyri ghted by defendant Chubb does not neke that defendant a
party to plaintiff’s insurance contract. That defendant provides
| oss adj ustnent services for Federal and other affiliates also
does not nmake thema party to each underlying insurance contract.

Def endants of fer no explanation regarding the $110
refund check. It is unclear whether the Chubb G oup conpanies
have certain common accounts or pool prem uns or for sone oblique
accounting purpose pay refunds for all froma designated account.
Per haps these was a Federal account and a Chubb check was used
because a processing or admnistrative error. The point is that
one is left to speculate. Plaintiff apparently never inquired
during di scovery about the reason or otherw se about the precise
rel ati onship of the defendants, and certainly presented no

evi dence regardi ng these matters.



Plaintiff makes no all egation or showing of alter ego
status. To conclude that defendants generally comm ngling funds,
| et al one disregarded corporate formalities and i ndependence of
function, fromone paynent of a nomnal refund for one from an
account of the other would be pure conjecture. Plaintiff could
have elicited details about the handling of prem unms, paynents
and cl ai ns processing by defendants and the extent to which one
may dom nate or control the actions of the other. Plaintiff
either failed to do so or elected not to present any such
evi dence which was obtained in discovery.!?

Evi dence nmay exi st to show that defendant Chubb was the
de facto insurer of plaintiff and that it was actually
responsible for the decision to deny her claim No such
evi dence, however, has been presented by plaintiff or otherw se
appears of record.

Plaintiff contends that Chubb was an “agent” of
Federal. It may have been for sone purposes but for none which
appear of record that would nmake Chubb the insurer under
plaintiff’s policy. Wile Federal may be |iable for conduct
undertaken on its behalf by Chubb as its agent, this would not

make Chubb liable for breaching a contract to which it was not a

! There is no showi ng or suggestion that defendant Chubb
or Chubb Group operated with regard to Federal in a fraudul ent
manner which deprived plaintiff of a |egal renmedy. Federal has
assets of $9.1 billion and a $2.5 billion surpl us.
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party or for bad faith toward sonmeone who was not its insured.
In short, once cannot reasonably find fromthe evidence
of record that Chubb was a party to the insurance contract at
i ssue, conducted the investigation of plaintiff’s claimor nmade
the decision to deny coverage to her. |In the absence of such
evi dence, plaintiff cannot sustain a clai magainst Chubb for
breachi ng an insurance contract or for bad faith conduct “toward
the insured” by “the insurer.” See 42 Pa. C. S. A § 8371. A
def endant who is not legally obligated to pay a clai mand who
does not nmake the decision to deny a claimcannot be |iable for
knowi ngly or recklessly denying a claimunder a policy without a

reasonabl e basi s. See Klinger v. State Farm Mut. Auto Ins. Co.,

649 A 2d 680, 688 (Pa. Super. 1994), app. denied, 659 A 2d 560

(Pa. 1995). Defendant Chubb is entitled to summary judgnent on
the record presented in this case.

A determ nation of bad faith does not require proof
that the insurer was notivated by a di shonest or i nproper

purpose. See Klinger, 115 F. 3d at 233-34. Recklessness or acts

undertaken by the insurer with a reckless indifference to the
interests of the insured can support a finding of bad faith. 1d.

At 235: Poselli v. Nationwide Mut. Fire Ins. Co., 23 F.3d 747,

751 (3d Cir. 1994).
Federal admits that material issues of fact preclude

sumary judgnent on plaintiff’s breach of contract claim



View ng and construing the record in a light nost favorable to
plaintiff, one cannot say that no reasonable juror could find by
cl ear and convincing evidence that Federal handl ed or denied
plaintiff’s claimin bad faith.? A jury could find that Federal
had a reasonabl e basis to suspect fraud and that this justified
its demand for extensive personal financial information from
plaintiff. A jury, however, also could find that Federal acted
unreasonably or recklessly in raising the specter of fraud and,
in any event, in refusing to determne plaintiff’s claimw thout
demandi ng extensive personal information which exceeded that
necessary to identify any prior water danage claimor to assess
her economi ¢ situation in July 19943

ACCORDI NG&Y, this day of March, 1998, upon
consi deration of defendants’ Mdtion for Partial Summary Judgnent
(Doc. #7) and plaintiff’s response thereto, I T | S HEREBY ORDERED
that said Motion is GRANTED in part in that plaintiff’s clains

agai nst defendant Chubb & Son are DI SM SSED and this Mtion is

ot herwi se DENI ED

2 The failure of a plaintiff’s claimfor coverage does
not preclude relief under § 8371 for the bad faith handling of
the claim See March v. Paradise Miut. Ins. Co, 646 A 2d 1254,
1256 (Pa. Super. C. 1994), app. denied, 656 A 2d 118 (Pa. 1995).

3 Tax returns and bank books, for exanple, can reflect
private information about charitable gifts, health treatnment and
personal affiliations. Also, for exanple, the pertinence of a
five or ten year old autonobile accident or health insurance
claimis difficult to discern
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BY THE COURT:

JAY C. VWALDMAN, J.



