
1 By stipulation of the parties, relator dismissed with prejudice his claims against Ward T. Williams
and Mary Ann Arty in both their individual and official capacities; dismissed with prejudice Edwin B.
Erickson in his individual capacity and substituted Paul Mattus as a defendant only in his official capacity
as Chairperson of the County Council. See Stipulation and Order dated November 25, 1997.  Therefore the
remaining defendants are Delaware County, Edwin B. Erickson in his capacity as Executive Director of
Delaware County, Delaware County Council, Paul Mattus in his capacity as Chairperson of Delaware County
Council and Matthew J. Hayes in both his official and personal capacity.  Hayes died on November 15, 1995
and the parties are unaware of the appointment of an executor or administrator of his estate.  Relator’s claims
against Hayes in his official capacity are therefore dismissed pursuant to Fed.R.Civ.P. 25(d)(1) and the
claims against Hayes in his personal capacity are also dismissed.

IN THE UNITED STATES DISTRICT COURT
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:
v. :

:
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O’Neill, J. March           , 1998

MEMORANDUM

In this qui tam action brought on behalf of the United States pursuant to the False Claims

Act, 31 U.S.C. §§ 3729-3733, Anthony J. Dunleavy (the “relator”) alleges that Delaware County and

various other defendants1 fraudulently retained Department of Housing and Urban Development

(HUD) funds.  I dismissed Dunleavy’s second amended Complaint on the ground that the Court

lacked subject matter jurisdiction because the action was based on publicly disclosed information.

See 1996 WL 392545 (E.D. Pa. 1996).  The Court of Appeals reversed that ruling and remanded for

further proceedings consistent with its opinion. See 123 F.3d 734 (3d Cir. 1997).  Before me now

is defendants’ motion to dismiss for failure to state a claim pursuant to Fed.R.Civ.P. 12(b)(6).



2 The facts set forth below are as alleged in the Complaint.  In their briefs both parties made factual
assertions not pled in the Complaint.  I will not consider these allegations in deciding this motion.

3 In 1988 the County transferred yet another parcel of the Penza Tract to PennDOT for $1,000,000.
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I. Factual Background2

Dunleavyworked as a consultant to Delaware County with respect to HUD’s various funding

programs and other federal government programs.  Pursuant to a planned park expansion the County

acquired a 56.6 acre tract of land, known as the Penza Tract, which is adjacent to an existing park

for $2,525,500.  The County used $1,839,500 provided by HUD and $685,000 of its own money.

In early 1980, the Country sold a 26.3 acre portion of the Penza Tract to the Pennsylvania

Department of Transportation (PennDOT) for $1,988,550 pursuant to PennDOT’s plan to build

interstate highway 476, known locally as the Blue Route.  A short time thereafter, the County sold

an additional 1.9 acre section of the Penza Tract to PennDOT for $103,950.  As part of the

agreement, PennDOT retained the right to resell the Penza Tract lands back to the County if the

construction of the Blue Route did not occur.3

Because of this contingency, and after consultation with relator, the County placed the

proceeds of the sale of the Penza Tract land in an escrow account. Also, because it might have to

repurchase the land, the County did not repay HUD the $1,839,500 that HUD provided to the County

for its park expansion plan.  If the Blue Route was completed, however, it intended to repay HUD

for its initial investment plus interest.  The County also intended to report the monies received as

“program income” at the time of the Blue Route completion as required by HUD regulations.

Ongoing unrelated litigation delayed construction of the Blue Route for several years.  This

litigation was resolved in 1991 and the Blue Route was completed later that year. At no time prior
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to the completion of the Blue Route did the County ever report the receipt of monies to the Federal

Government or HUD.  In addition, by the time the Blue Route was completed, the escrow investment

account had been depleted and the interest earned on this account had been spent for non-HUD

purposes, including general County expenses.

Shortly before the roadway was opened in December 1991, relator  reminded the County that

proceeds from the sale of the Penza Tract were owed to the Federal Government and must be

reported as “program income” in the Grantee Performance Report (GPR) and other reports submitted

to HUD and other federal entities.  The County, however, knowingly failed to report program income

from sales of the Penza Tract in these reports, and then presented these reports for approval by HUD

and to obtain further federal funding.  Relator also alleged that the County continued to use falsified

documents, including the GPR’s and Audited Financial Reports, in later fiscal years to obtain

additional HUD and other federal funding.

Relator alleged that the County knowingly conspired with the other defendants to defraud

the federal government by not reporting the Penza Tract proceeds and interest accrued thereon after

completion of the Blue Route.  In addition, relator alleges that the County violated HUD regulations

by spending the proceeds of the sale of the Penza Tract and accrued interest on general county

expenses, and that it violated Federal Letter of Credit procedures by drawing down funds from the

United States Treasury while retaining the Penza Tract proceeds.

II. Procedural History

After relator filed his Complaint the action remained under seal as required by 31 U.S.C. §

3730(b)(2) until September 5, 1995.  During that period the U.S. Attorney and HUD investigated the



4 I denied Relator’s motion for a stay because at the time it was filed the Complaint had been
dismissed pursuant to my July 12, 1996 Memorandum and Order.
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viability of relator’s Complaint, and on August 10, 1995 the U.S. Attorney issued a Notice of

Declination of Appearance pursuant to 31 U.S.C. § 3730(b)(4)(B).  At the same time, the U.S.

Attorney turned over control of the investigation to HUD to review the matter for compliance with

its guidelines.  HUD issued a Limited Review Audit on April 29, 1996 as a result of which HUD

demanded the return of nearly $2 million from the County.  HUD and the County then entered into

settlement negotiations, in response to which relator claimed rights to receive notice and a hearing

pursuant to § 3730(c)(2)(B).  HUD denied him the opportunity to intercede and participate in the

negotiations.

On September 11, 1996, HUD and the County entered into a settlement agreement.  Pursuant

to the terms of the settlement, the County paid HUD $1,921,699 and HUD returned those funds to

the County’s line of credit where the funds were eligible for fundable activities.  Relator

unsuccessfully petitioned this Court and the Court of Appeals to stay the administrative action

necessary for execution of the settlement.4

After the Court of Appeals reversed my Order dismissing relator’s claim, I met with the

parties to discuss how the case should proceed.  I concluded that I should accede to defendants’

request that I decide the motion to dismiss before holding a hearing under the False Claims Act

relating to the settlement between HUD and the County.  See Order dated November 6, 1997.

III. Motion to Dismiss Standard

A motion to dismiss pursuant to Rule 12(b)(6) tests the legal sufficiency of the Complaint.
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Conley v. Gibson, 355 U.S. 41, 45-46 (1957). I must determine whether relator would be entitled

to relief under any set of facts consistent with his allegations. Hishon v. King & Spalding, 467 U.S.

69, 73 (1984); Wisniewski v. Johns-Manville Corp., 759 F.2d 271, 273 (3d Cir. 1985).  In

considering a motion to dismiss, I accept all well-pleaded factual allegations in the Complaint as true

and construe them in the light most favorable to relator. See Rocks v. City of Philadelphia, 868 F.2d

644, 645 (3d Cir. 1989).  I may grant defendants’ motion only if I conclude that no relief could be

granted under any set of facts that could be proved consistent with the allegations.  Jordan v. Fox,

Rothchild, O’Brien & Frankel, 20 F.3d 1250, 1261 (3d Cir. 1994).

IV. Discussion

Counts I, II and III of the Complaint allege claims under 31 U.S.C. §§ 3729(a)(1), (2) and (7)

respectively, which read:

(a) Liability for certain acts. -- Any person who --
(1) knowingly presents, or causes to be presented, to an officer or employee

of the United States Government . . . a false or fraudulent claim for payment or
approval;

(2) knowingly makes, uses, or causes to be made or used, a false record or
statement to get a false or fraudulent claim paid or approved by the Government;

*   *   *
(7) knowingly makes, uses, or causes to be made or used, a false statement

to conceal, avoid, or decrease an obligation to pay or transmit money to the
Government,

is liable to the United States Government for a civil penalty of not less than $5,000
and not more than $10,000, plus three times the amount of damages which the
Government sustains because of the act of that person[.]

A. Count III - § 3729(a)(7)

Defendants contend that relator’s claim under § 3729(a)(7) (Count III) fails to state a claim



5 See 24 C.F.R. § 570.500(a)(1) (“Program income includes, but is not limited to . . . (i) Proceeds
from the disposition by sale or long-term lease of real property purchased or improved with CDBG funds;
. . . (ix) Interest earned on program income pending its disposition[.]”)

6 In addition to the GPR’s, the relator also identifies the annual financial statements submitted by
the County as constituting one of the documents on which he predicated liability under § 3729(a)(1), (2) and
(7).  The County contends, without citation to any persuasive authority, that relator cannot predicate liability
under § 3729 on the audited financial statements.  I conclude, however, that relator has properly alleged that
the audited financial statements can provide the basis for his § 3729 claim.

7 See 24 C.F.R. § 570.500(a) (“Recording program income.  The recipient and expenditure of
program income as defined in § 570.500(a) shall be recorded as part of the financial transactions of the grant
program.”).
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because the County never had an “obligation” to pay HUD any money as that term is used in §

3729(a)(7).  Relator counters by contending that after the sale of the Penza Tract became final in

1991 the County was obligated by HUD regulations to return the money and interest earned thereon

that HUD provided the County for its park expansion plan.

HUD’s Community Development Block Grant (CDBG) Program provides block grants to

communities which may be used only for purposes considered both eligible and fundable under the

program’s regulations. See 42 U.S.C. §§ 5300, et seq.; 24 C.F.R. § 570.500, et seq.  Recipients may

sell assets purchased with CDBG funds, as the County did here.  The income received from such a

sale, along with any interest earned thereon, is considered “program income.”5  Program income

must be reported annually by grantees in Grantee Performance Reports (GPR’s)6 which provide an

accounting to HUD to verify that funding was used for activities approved by HUD.7  The receipt

of program income does not necessarily oblige a grantee to return the money to HUD.  “Program

income . . . may be retained by the recipient if the income is treated as additional CDBG funds

subject to all applicable requirements governing the use of CDBG funds.”  24 C.F.R. §

570.504(b)(1).



8 The parties argue extensively over how broadly to interpret the term “obligation” in § 3729(a)(7)
and there has been considerable differences of opinion in the lower courts. For narrow interpretations see
United States v. Q Int’l Courier, Inc., 131 F.3d 770, 773 (8th Cir. 1997) (“To recover under the False Claims
Act, we believe that the United States must demonstrate that it was owed a specific, legal obligation at the
time the alleged false record or statement was made, used, or caused to be made or used.  The obligation
cannot be merely a potential liability: instead, in order to be subject to the penalties of the False Claims Act,
a defendant must have had a present duty to pay money or property that was created by statute, regulation,
contract, judgment or acknowledgment of indebtedness.”); United States ex rel. S. Prawer & Co. v. Verrill
& Dana, 946 F. Supp. 87, 94 (D. Maine 1996), clarified, 962 F. Supp. 206, 209 (D. Maine 1997); John T.
Boese, Civil False Claims and Qui Tam Actions (Supp. 1997), at 2-38 (“While there are no cases yet
discussing this precise issue, the preferred reading of Subsection 3729(a)(7) would be to limit the term
‘obligation’ to existing liabilities, precluding its use for contingent future fines.”).  For a more expansive
interpretations see Pickens v. Kanawha River Towing, 916 F. Supp. 702, 707 (S.D. Ohio 1996) (holding that
allegation of failure to record illegal oil spill in vessel’s log to avoid potential fine stated a claim under §
3729(a)(7)); United States ex rel. Steven v. McGinnis, Inc., 1994 WL 799421, *7 (S.D. Ohio 1994) (holding
that allegations that defendants’ failure to record and report illegal discharges of pollutants into the Ohio
river were misrepresentations made to the Government to avoid fines, penalties and cleanup costs imposed
by the Clean Water Act stated claim pursuant to § 3729(a)(7)).  I conclude, however, that even under the
most restrictive reading of § 3729(a)(7), the County was obligated to return the program income to the
Government because once it failed to abide by the preconditions to retention outlined in § 507.504(b)(1)
there was a present duty to pay money to the Government pursuant to HUD regulations.  Therefore, at least
at this stage of the litigation, I find it unnecessary to chose the authority I would follow.

9 Resolution of the County’s argument in this manner also resolves its argument that none of the
Counts allege a cognizable claim for actual damages under the False Claims Act.  Should relator prevail, the

7

Defendants contend that because HUD may have allowed the County to retain the proceeds

from the Penza Tract, it did not have an “obligation to pay or transmit money to the Government.”

31 U.S.C. § 3729(a)(7).  I disagree.  As a prerequisite to retention, the County must have recorded

the proceeds as “program income” and treated the funds as “additional CDBG funds subject to all

applicable requirements governing the use of CDBG funds.” See § 570.504(b)(1).  Relator alleged

that the County did not meet these prerequisites because it did not report the Penza Tract proceeds

as program income and used the funds for ineligible purposes.  Accepting as true these allegations,

I conclude that because the County did not meet the prerequisites to retention, it was not entitled to

retain the program income and was obligated to return the Penza Tract funds to the HUD.8  Relator

therefore properly alleged a claim under § 3729(a)(7). 9



actual damages would be the amount of the Penza Tract sales proceeds attributable to the land purchased
with HUD funds plus any interest accrued thereon.  24 C.F.R. §§ 570.504(b)(1), 570.500(a)(1).
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B. Fraud Pleading

The individual defendants argue that relator’s Complaint must be dismissed for failure to

plead his allegations of fraud with particularity as required by Fed.R.Civ.P. 9(b).  I disagree.  Relator

has sufficiently pled the circumstances of the fraud -- that the individual defendants, acting on behalf

of the County, concealed the source of the Penza Tract funds from the Federal Government and used

the funds for unauthorized purposes -- to put all the defendants on notice of the acts relator alleges

form the basis for his claims. See United States ex rel. Piacentile v. Wolf, 1995 WL 20833, *5 (E.D.

Pa. 1995) (“The purpose of Rule 9(b) is to put a defendant on notice as to the precise misconduct

with which he is charged and to safeguard the defendant against spurious charges of fraud.  To meet

this standard, it is generally held that the Complaint state the time, place and content of the false

misrepresentation, the fact misrepresented and what was obtained or given up as a consequence of

the fraud.” (citations omitted)).  Relator therefore complied with Rule 9(b).

C. County Council’s Capacity to be Sued

The County Council argues that it must be dismissed from this suit because it does not have

the capacity to be sued.  The parties agree that the question of whether the County Council has the

capacity to be sued in this Court is a question of state law, See Fed.R.Civ.P. 17(b), and that the

County is governed by a Home Rule Charter, adopted pursuant to the Pennsylvania Home Rule

Charter and Optional Plans Law, 53 Pa. C.S.A. § 1-101 et seq. Pursuant to that law and the Second

Class County Code, the County has the power to be sued and to sue.  Id.; 16 Pa. C.S.A. § 3202.
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Neither the statute or the code, however, contain a provision allowing suits against the County

Council, and the County Council argues that I should interpret its absence as a legislative choice to

bar suits against it.   I disagree.

The County Council pointed to no statutory or other authority that immunizes it from suit.

In addition, there are numerous reported cases with a county or city council as a plaintiff or

defendant that were not dismissed on the grounds the County Council advances here. Delaware

County Prison Employees Independent Union v. Delaware County, 671 A.2d 1202 (Pa. Commw.

1996); Klien v. Council of City of Pittsburgh, 643 A.2d 1107 (Pa. Commw. 1994); Krauss v. County

of Delaware, 639 A.2d 911 (Pa. Commw. 1994); Reading Eagle Co. v. Council of City of Reading,

627 A.2d 305 (Pa. Commw. 1993); City Council of City of Pittsburgh v. City of Pittsburgh, 625

A.2d 138 (Pa. Commw. 1993); County Council of County of Erie v. County Executive of Erie

County, 600 A.2d 257 (Pa. Commw. 1991); City Council of City of Hazelton v. City of Hazelton,

578 A.2d 580 (Pa. Commw. 1990); Sacred Heart Medical Center, Inc. v. Delaware County, 556 A.2d

940 (Pa. Commw. 1989). Also, my colleague Judge Pollack recently faced a similar issue where the

Delaware County Prison moved to dismiss contending that it does not have the capacity to be sued.

The Prison was unable to identify any authority supporting its position, and its motion was denied.

See Lewis v. Delaware County, 1996 WL 665529, *1 (E.D. Pa. 1996).



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA, ex rel. : CIVIL ACTION
ANTHONY J. DUNLEAVY :

:
v. :

:
COUNTY OF DELAWARE, et al. : No. 94-7000

O R D E R

AND NOW this       day of March, 1998 upon consideration of defendants’ motion to

dismiss and the parties’ filings related thereto, it is hereby ORDERED that:

1. Defendants’ motion is GRANTED to the extend it sought dismissal of relator’s claims

against defendant Hayes; and

2. Defendants’ motion is otherwise DENIED.

____________________________________
THOMAS N. O’NEILL, JR             J. 


