IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAM EN MECHETTI : ClVIL ACTI ON

V.

| LLI NO' S | NSURANCE EXCHANGE/ :
CLASSI C SYNDI CATE : NO 97-5855

VEMORANDUM AND ORDER

BECHTLE, J. MARCH , 1998
Presently before the court are defendant Illinois |Insurance
Exchange/ Cl assic Syndicate's (“Illinois”) Mtion for Judgnent on

the Pl eadings, plaintiff Dam en Mechetti's (“Mechetti”) Cross

Motion for Partial Summary Judgnent and the responses thereto.

For the reasons set forth below, Illinois' notion for judgnment on

the pleadings will be granted in part and denied in part.

Mechetti's notion for summary judgnment will be granted.
BACKGROUND

On Decenber 2, 1994, Mechetti was a patron at the Aztec C ub
(the “Cub”), a nightclub |ocated in Philadel phia. As he
attenpted to exit the Cub, Mechetti was confronted and
t hreatened by a group of intoxicated patrons. Mechetti asked the
Club' s bouncers to protect himfromthese patrons. The bouncers
refused and the group of patrons assaulted Mechetti while still
inside the Club, resulting in bodily injuries.

Mechetti filed suit against the Cub's owners and operators



in the Court of Common Pl eas of Phil adel phia County. 1In the
conpl aint, Mechetti alleged in all three counts that his injuries
were caused by the Cub's owners' and operators' negligence in
failing to prevent the assault. The Cub's owners held a
comrercial general liability policy wwth Illinois. Counsel for
Mechetti and the Cub reported the claimto Illinois. [Illinois,
acting through its authorized representative, Lobo O ains
Managenent, deni ed coverage based on an assault and battery
exclusion contained in the policy, and refused to defend the

C ub.

On March 26, 1996, the Court of Conmon Pl eas of Phil adel phia
County heard the case and entered judgnment in favor of Mechetti
and against the Club in the amobunt of $259,140.44. On April 18,
1996, the Cub's owners and operators entered into an assi gnnment
agreenment with Mechetti. The agreenent assigned to Mechetti all
causes of action the Cub had against Illinois. Those causes of
action included clains for breach of contract, breach of
fiduciary duty and bad faith. Subsequently, Mechetti served a
wit of execution and garnishnent interrogatories on Illinois.
II'linois answered the interrogatories and all eged that coverage
was properly denied in accordance with the terns of the policy it
issued to the Cub's owners. On July 22, 1996, the Court of
Conmon Pl eas entered judgnment for $259, 140. 44 against Illinois on
t he pleadings. On June 10, 1997, the Superior Court of

Pennsyl vania affirned the judgnment. Mechetti v. Weisberg, No.




97-3102, (Pa. Super. C. June 10, 1997) (rmem op.)."*

On August 28, 1997, Mechetti, as assignee of the dub's
interests, filed the instant action against Illinois in the
Phi | adel phia Court of Comon Pl eas, seeking danages for bad faith
in failing to defend under 42 Pa. Cons. Stat. Ann. 8§ 8371. The
Conpl ai nt al so seeks damages under the Pennsyl vania Unfair Trade
Practices and Consuner Protection Law (“CPL”).? On Septenber 17,
1997, Illinois renoved the action to this court pursuant to 28
U.S.C. § 1446.° On Cctober 17, 1997, Illinois filed the instant
notion for judgnment on the pleadings. On Cctober 23, 1997,

Mechetti filed the instant cross notion for sunmary judgnent.

1. DI SCUSSI ON

A. Judgnent on the Pl eadi ngs

II'linois filed a notion asking the court to grant judgnent
on the pleadings in its favor as to Mechetti's bad faith claim

under § 8371 and Mechetti's claimunder the CPL. % Illinois

1. On March 2, 1998, the Suprene Court of Pennsyl vani a denied
[I'linois' Petition for Al owance of Appeal.

2. Pa. Stat. Ann. tit 73, 88 201-209.

3. The action was properly renoved under 28 U S.C. 8§ 1446
because diversity of citizenship exists between the parties and
t he amount in controversy exceeds $75,000. 28 U S.C. § 1332.

4, In its notion for judgnment on the pleadings, Illinois
alternatively requested that the court enter summary judgnment in
its favor. (Def.'s Mdt. for J. on the Pleadings.) Because the
court is not presented with matters outside of the pleadings it
will not treat Illinois' notion as one for sunmmary judgnent.

Fed. R Cv. P. 12(c).



argues that the undi sputed facts appearing in the pleadings
entitle it to judgnent as a matter of |aw.

Under Federal Rule of G vil Procedure 12(c), a court wl|
not enter judgnent on the pleadings “unless the novant clearly
establishes that no material issue of fact remains to be resol ved

and that he is entitled to judgnent as a matter of |aw.”

Jabl onski v. Pan Am Wrld Airways, Inc., 863 F.2d 289, 290 (3d
Cir. 1988). The court must “view the facts presented in the
pl eadi ngs and inferences to be drawn therefromin the |ight nost
favorable to the nonnoving party.” 1d. at 290-91

1. CPL daim

II'linois noves for judgnent on the pleadi ngs on
Mechetti's CPL claim® Private actions brought under the CPL are
[imted to “any person who purchases or | eases goods or services
primarily for personal, famly or househol d purposes.” Pa.
Stat. Ann. tit 73, 8 201-9.2. As plainly indicated in the
pl eadi ngs, the underlying insurance policy was purchased for
busi ness purposes and not for personal, famly or househol d
purposes. (Conpl. 1Y 4-10.) Therefore, because the policy was
pur chased for business purposes, Mechetti |acks standing to

assert a private cause of action under the CPL. See Britanto

Underwiters Inc. v. CJ.H, Inc., 845 F. Supp. 1090, 1096-97

(E.D. Pa. 1994), aff'd, 37 F.3d 1485 (3d Cir. 1994) (table). The

court will grant I[lIlinois' notion for judgnent on the pleadi ngs

5. Pa. Stat. Ann. tit. 73, 8§ 201-2009.
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as to Mechetti's CPL claim
2. Bad Faith daim

II'linois asks the court to grant judgnment on the
pl eadi ngs on Mechetti's bad faith claimunder 42 Pa. Con. Stat.
Ann. 8§ 8371. As stated above, in the underlying state court
action, the Superior Court affirmed the Court of Common Pl eas’
ruling that the policy issued by Illinois covered the negligence

cl ai m brought against the Cub. Mechetti v. Wisberg, No. 97-

3102, (Pa. Super. C. June 10, 1997) (nmem op.). The present
action seeks damages under 8 8371 for Illinois'" refusal to defend
its insured in the underlying state court tort action. Under
Pennsylvania law, a two-part test is applied to bad faith clains

under § 8371. Klinger v. State Farm Mut. Auto. Ins. Co., 115

F.3d 230, 233 (3d Cir. 1997). To recover, a plaintiff nust show
by clear and convincing evidence “that the insurer |acked a
reasonabl e basis for denying benefits” and “that the insurer knew
or recklessly disregarded its |lack of reasonable basis.” 1d.

(citing Terletsky v. Prudential Prop. & Cas. Ins. Co., 649 A 2d

680, 688 (Pa. Super. C. 1994)).

In support of its notion for judgnent on the pleadings,
II'linois argues that it did not act in bad faith because it
properly refused to defend its insured, under the belief that the
assault and battery clause excluded the negligence action brought

by Mechetti against the Club.® To support its argument, Illinois

6. The exclusion reads as foll ows:



asserts that the case |law in Pennsyl vani a “unani nously

recogni zed” that an assault and battery exclusion applies to
clains for negligent failure to prevent an assault and battery.
II'linois cites two Pennsyl vani a Superior court cases in support
of its position. A review of these cases shows that they do not
support Illinois" position.

In Britanto Underwiters, Inc. v. Winer, 636 A 2d 649 (Pa.

Super. C. 1994), appeal denied, 655 A 2d 508 (Pa. 1994), the

Superior Court held that an insurance conpany had a duty to
defend its insured agai nst a negligence action, in spite of the
presence of an assault and battery exclusion. In Winer, a
patron filed suit against the Eagle Bar alleging that a co-owner
of the bar and an enpl oyee of the bar struck the patron in the
neck. [d. at 650. The conplaint asserted alternative theories
of liability including negligently “failing to provi de adequate
protection for business invitees.” |[|d. at 652. The court found
that these theories were potentially within the coverage of the
policy. [1d. Thus, the insurer was required to defend its
insured. [d.

The assault and battery exclusion at issue in Winer is very

It is hereby agreed that no coverage shal
apply under this policy for any claim demand
or suit based on assault and battery, and
assault shall not be deened an acci dent,

whet her or not commtted by or at the
direction of the insured.

(Def."s Mem Supp. Mt. for J. on the Pleadings, Ex. B).



simlar to the exclusion contained in the policy Illinois issued
toits insured. Additionally, the underlying facts and
allegations in Weiner are simlar to those present in the case
before this court. Therefore, Winer does not support Illinois'
position, but rather bolsters Mechetti's assertion that under
Pennsyl vani a case law Il linois should have defended its insured
in this situation.

The second Superior Court case cited by Illinois is Britanto

Underwiters, Inc. v. Gzeskiewcz, 639 A 2d 1208 (Pa. Super. Ct.

1994). In Gzeskiew cz, the Superior Court held that an assault

and battery exclusion excluded coverage where the plaintiff nade
al l egations of negligence in failing to protect a business

invitee. 1d. at 1211. However, G zeskiew cz does not support

II'linois' position. In reaching its decision, the G zeskiewcz
court relied upon the specific | anguage contained in the policy's
assault and battery exclusion. 1d. at 1211. That provision
specifically excluded clains for negligent failure to prevent an
assault and battery. [d. The policy in this case, |like the one
at issue in Weiner, does not contain |anguage specifically

excl udi ng coverage for negligence or failure to protect a

business invitee. Therefore, Gzeskiewicz is not controlling in

this situation.
II'linois also cites a line of cases fromthis district for
the proposition that an “assault and battery exclusion bars al

forms of negligence clains instituted against insureds arising



out of assaults to patrons.”’ |d. at 7. Because these cases are
ei ther distinguishable or in conflict with the Pennsyl vani a
Superior Court's decision in Winer, the court declines to foll ow
t hese cases.® A federal court sitting in diversity is required
to follow the applicable state law. It is a settled principle
that “[f]ederal courts presiding over diversity cases nust give
decisions of state internedi ate appellate courts 'substanti al

wei ght in the absence of an indication that the highest state

court would rule otherwise.'” Wnterberg v. CNA Ins. Co., 868 F.

Supp. 713 (E.D. Pa. 1994), aff'd, 72 F.3d 318 (3d Cr. 1995).
Because there is no indication that the Pennsylvania Suprene
Court would rule otherwise, the court will follow the decision of
the Superior Court as set forth in Winer. Further, the Superior

Court's opinion in Mechetti v. Wisberg confirns Weiner's

validity. Therefore, it is this court's view that Weiner

represents the current |aw of Pennsylvania. Mre inportantly, it

7. The court notes that many of these cases predate the
Superior Court of Pennsylvania's opinion in Britanto
Underwiters, Inc. v. Weiner, 636 A 2d 649 (Pa. Super. 1994).
See Terra Nova Insurance Co, LTD. v. North Carolina Ted, Inc.,
715 F. Supp. 688 (E.D. Pa. 1989); Terra Nova Insurance Co, LTD.
v. Thee Kandy Store, Inc., 679 F. Supp. 476 (E. D. Pa. 1988).
Because these cases predate Winer, Illinois" reliance on these
cases i s m spl aced.

8. The United States Court of Appeals for the Third Grcuit's
recent decision in Nationwde Miut. Fire Ins. Co. v. Pipher, No.
97-1282, 1998 W. 113933 (3d Cir. March 17, 1998), further weakens
the viability of these decisions when interpreting Pennsylvani a
insurance law. The Third Crcuit's analysis supports this
court's view that, under Pennsylvania law, it is the nature of
the allegations contained in the plaintiff's conplaint that
determ nes whether an insurer has a duty to defend its insured
and not the nature of the act which caused the injury.

8




is the court's view that Winer represented the | aw of
Pennsylvania at the tinme Illinois made its decision not to defend
its insured in the underlying state court tort action. Because
II'linois had the guidance of the Superior Court's decision in
Weiner at the tine it decided not to defend its insured in the
underlying state court tort action, the court can not find that,
as a matter of law, Illinois acted in good faith in disregarding
Wei ner and refusing to defend the Club. Thus, Illinois is not
entitled to judgnent as a matter of law. The court wll not
grant Illinois' notion for judgnent on the pleadings as to

Mechetti's bad faith claim

B. Mechetti's Cross-Mtion for Summary Judgment

In his opposition to Illinois'" notion for judgnment on the
pl eadi ngs, Mechetti requests that the court grant summary
judgnent in his favor on the bad faith claim Sunmary judgnent
shall be granted “if the pleadings, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnent
as a matter of law” Fed. R Cv. P. 56(c). Wether a genuine
issue of material fact is presented will be determ ned by asking
if “a reasonable jury could return a verdict for the non-noving

party.” Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248

(1986). In considering a notion for summary judgnent,

[i]nferences should be drawn in the |ight nost favorable to the

9



non-novi ng party, and where the non-noving party's evidence
contradicts the novant's, then the non-npvant's nust be taken as

true.'” Pastore v. Bell Tel. Co. of Pa., 24 F.3d 508, 512 (3d

Cir. 1994)(quoting Big Apple BMN Inc. v. BMVNof N. Am, lInc.,

974 F.2d 1358 (3d Gir. 1992)).

Mechetti relies on Bracciale v. Nationwide Mut. Fire Ins.

Co., C.A No. 92-7190, 1993 W. 323594 (E.D. Pa. Aug. 20, 1993),

in support of his notion for sunmary judgnent. |In Bracciale, the
court granted summary judgnent on the plaintiffs' bad faith claim
under 42 Pa. Cons. Stat. 8§ 8371. However, the Bracciale court
applied a different bad faith standard fromthat |ater set forth
by the Pennsylvania Superior Court in Terletsky, 649 A 2d 680,
688 (Pa. Super. C. 1994) and as explained by the Third Grcuit

in Klinger v. State Farm Mut. Auto. Ins. Co., 115 F.3d 230, 233

(3d Gr. 1997). In Bracciale, the court stated that:
In order to sustain a claimof bad faith, the insured nust
prove by clear and convincing evidence that the insurer's
eval uation of the case was |ess than honest, intelligent and
objective or that it failed to accord the interest of the
insured the sane faithful consideration that it gave its
own.
Bracciale, 1993 W. 323594 at *6 (citations onmtted). Because
that standard differs fromthe two-part test set forth in
Terl etsky, this court will apply the Terletsky standard and not
the standard enpl oyed in Bracciale as Mechetti wurges.
The two-part test set forth in Terletsky requires a
plaintiff to denonstrate, by clear and convinci ng evi dence that

the insurer | acked a reasonabl e basis for denying benefits and

10



that the insurer knowi ngly or recklessly disregarded its |ack of
reasonabl e basis. Terletsky, 649 A 2d at 688. |In Winer, the
Superior Court reviewed the general principles of Pennsylvania

| aw that govern an insurer's duty to defend its insured. The
court stated that:

The duty to defend is a distinct obligation, separate
and apart fromthe insurer's duty to provide coverage.
Mor eover, the insurer agrees to defend the insured

agai nst any suits arising under the policy even if such
suit is groundl ess, false, or fraudulent. Since the
insurer agrees to relieve the insured of the burden of
def endi ng even those suits which have no basis in fact,
the obligation to defend ari ses whenever the conpl aint
filed by the injured party nmay potentially cone within
t he coverage of the policy. 1In order to determ ne
whether a claimmy potentially come within the
coverage of the policy, we nust first ascertain the
scope of the insurance coverage and then anal yze the

al l egations in the conplaint.

Weiner, 636 A 2d at 650-51 (citations omtted). Additionally,
the duty to defend remains with the insurer until the insurer can
elimnate all causes of action that are potentially within the

scope of the policy's coverage. Cadwallader v. New Ansterdam

Cas. Co., 152 A . 2d 484, 488 (Pa. 1959).

Based on the Superior Court's decision in Winer, and
applying the principles set forth above, Illinois should have
def ended the C ub agai nst Mechetti's clainms. Like the plaintiff
in Weiner, Mechetti alleged a negligence claimfor failure to
protect a business invitee. Winer, 636 A 2d at 652. Illinois'
policy does not specifically exclude this type of negligence
claim Therefore, as in Winer, the court finds that this claim

was potentially within the coverage of the policy.

11



At the time Illinois was presented with the clai magai nst
its insured the Weiner decision was nore than one year old,
giving Illinois adequate notice of the holding in that case.
Further, the Superior Court noted in its opinion affirmng
Mechetti's judgnent against Illinois that counsel for the insured
provided Illinois with the applicable Pennsylvania case | aw
standing for the proposition that it owed a duty to defend in
this situation. Mechetti, No. 3102 at 5. Viewing the facts in
the light nost favorable to Illinois, the court finds that
II'linois did not have a reasonabl e basis for refusing to defend
its insured in the underlying state court tort action agai nst
Mechetti's clains. Additionally, in light of the fact that
Weiner directly spoke to the duty an insurer in Illinois'
position had here, the court finds that Illinois recklessly
di sregarded the cl ear absence of a reasonable basis to refuse to
defend its insured. Further, the Superior Court's subsequent

decision involving this plaintiff in Mechetti v. W.isberg that

[1'linois must provide coverage for the clai msupports this

finding.® The court will grant Mechetti's notion for summary

9. The court notes that it is not resting its decision solely
on the Superior Court's opinion in Mechetti v. Wisberg. 1In
Mechetti, the Superior Court stated in dicta that Illinois acted

in bad faith. Mechetti argues that the doctrines of collatera
estoppel and res judicata prevent the relitigation of this issue
inthis court. However, the issue of bad faith was not litigated
before that court when it affirmed the Court of Comon Pl eas’
decision. Simlarly, the issue of bad faith was not before the
Court of Conmon Pleas when it initially decided the coverage
issue. Therefore, contrary to Mechetti's argunent, the doctrines
of collateral estoppel or res judicata do not apply in this
situation. See Ranger Ins. Co. v. Ceneral Acc. Fire and Life

12



j udgnent .

111, CONCLUSI ON

For the reasons set forth above, Illinois' notion for
judgnent on the pleadings will be granted in part and denied in
part. Mechetti's notion for sunmary judgnent will be granted.

An appropriate O der follows.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

DAM EN MECHETTI : ClVIL ACTI ON
V. :

| LLI NO' S | NSURANCE EXCHANGE/ :

CLASSI C SYNDI CATE : NO 97-5855

ORDER

AND NOW TO WT, this day of March, 1998 upon

consi deration of defendant Illinois |Insurance Exchange/ C assic

Syndi cate's Motion for Judgnent on the Pl eadings, plaintiff

Dam en Mechetti's Cross Mdtion for Partial Sunmary Judgnent, and

t he responses thereto, IT IS ORDERED t hat:

(1) Illinois'" Mtion for Judgnent on the Pleadings is DENIED I N
PART and GRANTED IN PART. Illinois'" notion is denied in
respect to Mechetti's claimunder 42 Pa. Cons. Stat. Ann. 8
8371. Illinois' notion is granted with respect to
Mechetti's claimunder Pa. Stat. Ann. tit. 73, 88 201-209.

(2) Mechetti's Cross Motion for Sunmmary Judgnent on his claim

under 42 Pa. Cons. Stat. Ann. § 8371 is GRANTED

Assur. Corp., 800 F.2d 329, 330-31 (3d Cir. 1986).

13



(3) Mechetti shall submit to the court a petition detailing the

specific relief he seeks to recover under 42 Pa. Cons. Stat.
Ann. 8 8371 within twenty (20) days of the date of this

O der.

LOU S C. BECHTLE, J.
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