IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AVERI CA
v. : Criminal No. 88-150-01

KEVIN J. RANKI N

MEMORANDUM

Cahn, C.J. March , 1998
Before the court are a petition and two notions by Def endant
Kevin J. Rankin (“Rankin”), who is proceeding pro se. Rankin

petitions the court for coramnobis relief. In addition, Rankin

noves the court to reassign this case outside the Eastern
District of Pennsylvania, and to disqualify the U S. Attorney’s
Ofice for this district, particularly Assistant U S. Attorney
Louis R Pichini (“Pichini”), fromthis case. For the reasons
that follow, the court denies the petition and the notions.
| . BACKGROUND

The I ong history of this case, and of a related crim nal
matter involving Rankin, No. 83-314 (the “83 case”), need not be
recited in detail here. QOher courts, including this one, have

previ ously described the background of these cases, see, e.q.,

United States v. Rankin, 870 F.2d 109, 110-11 (3d Cr. 1989);

United States v. Rankin, No. Cv. A 92-7199, 1994 W. 243862, at

*1-2 (E.D. Pa. June 7, 1994), and the parties’ famliarity with

the facts recited in these opinions is presuned. A brief summary



of events, however, is appropriate.

A The 83 Case

On August 10, 1984, after a jury trial in the 83 case before
Judge Hannum Rankin was found guilty of numerous narcotics
fel onies. Judge Hannum sentenced Rankin to fifty-four years in
prison. The court of appeals, however, vacated the conviction on
January 6, 1986, and ordered a newtrial. Rankin then filed a
notion, pursuant to 28 U . S.C. 88 144 & 455(a), requesting Judge
Hannum s recusal fromthe second trial. Rankin prevailed on the
notion pursuant to 8 144.' The second trial, which was
reassigned to this court, comenced on October 20, 1986. The
jury found Rankin guilty of violating 21 U S.C. 8§ 843(b)
(unl awful use of a communications facility to facilitate the
comm ssion of a narcotics felony). The court sentenced Rankin to
ten years in prison, and subsequently reduced the sentence to
time served, plus probation. The court of appeals affirned the
convi ction and sentence.

B. Thi s Case

On April 13, 1988, Rankin was indicted in this case, No. 88-
150, for allegedly making perjurious statenents in the affidavit

he filed in support of his 8 144 notion in the 83 case. On April

! Although Rankin's counsel filed an affidavit
contradi cting Rankin’s clains regardi ng Judge Hannum the court
was required to accept Rankin' s factual allegations as true. See
Rankin, 870 F.2d at 110 & n. 1.



25, 1988, Chief Judge G bbons of the Third GCrcuit Court of
Appeal s assigned this case to Judge Wlin fromthe District of
New Jersey, and directed Judge Wlin to hold court in this
district pending the disposition of the case. A superseding

i ndi ctment charging Rankin with additional crines was filed on
May 11, 1988. A trial comenced on July 31, 1989, and the jury
found Rankin guilty of violating 18 U. S.C. 88 1001 (naking a
fal se statenent to a federal agency) & 1503 (endeavoring to
obstruct justice). Judge Wlin fined Rankin and sentenced himto
three years’ probation, to run concurrently with Rankin’s
probationary period in the 83 case. The court of appeals
affirmed the conviction and sentence.

Rankin then filed three notions: (1) a notion for relief
pursuant to 28 U.S.C. § 2255; (2) a notion to disqualify the U S.
Attorney’'s office for this district fromthis case; and (3) a
nmotion to transfer this case to the District of New Jersey. 1In a
menor andum and order dated October 23, 1992, Judge Wl in denied
all three notions. The court of appeals affirned.

Rankin’s probationary period ended on Septenber 27, 1992.

On April 23, 1997, Rankin filed the instant petition for

wit of coramnobis. On May 29, 1997, Rankin filed the instant

notion to disqualify the U S. Attorney’s office for this
district, particularly Pichini, fromthis case. On July 11,

1997, this case was reassigned to this court. On Novenber 20,



1997, Rankin filed the instant notion to reassign this case
outside this district.
1. DI SCUSSI ON

A Motion for Reassignnment Qutside This District

Ranki n nmoves for reassignment pursuant to 28 U S.C. 88 144 &
455(a). I n support of the notion, Rankin makes two general
clains, which the court summarizes as follows: (1) the biased
attitude and conduct of Judge Hannum which gave rise to his
recusal in the 83 case, can be inputed to all judges in this
district, (see Reassignnent Mot. § 2); and (2) this court, in the
course of presiding over the second trial in the 83 case, once
expressed to Rankin its disapproval of him (see id. § 6).2
Rankin argues that “there exists [sic] circunstances in which
the[] inpartiality [of the judges in this district] m ght
reasonably be questioned.” (ld. Y 17.) He also argues that
“this Court has a personal bias and prejudice against himand in
favor of the United States.” (l1d. § 3.)

Al t hough the anal ysis under 88 144 and 455(a) differs,

2 Rankin quotes the court as stating:

| don’t want to be bothered with you, M. Rankin. You ve
caused us enough trouble, we still have cases involving you.
There’s a perjury trial comng up, isn't there? 1’mjust
sayi ng that Rankin cases go on and on, in this [c]ourt

[bJut they' re not going to go on here.

(Reassignnment Mot. § 6 (internal quotation marks and footnote
omtted).)



reassi gnnment of this case is not warranted under either statute.



1. 28 U.S.C. § 455(a)
Section 455(a) provides that “[a]ny justice, judge, or
magi strate of the United States shall disqualify hinself in any
proceeding in which his inpartiality m ght reasonably be
guestioned.” 28 U S.C. A 8 455(a) (West 1993). The inquiry
under this section is whether “a reasonable [person] know ng al
the circunstances woul d harbor doubts concerning the judge’s

inpartiality.” Edelstein v. Wlentz, 812 F.2d 128, 131 (3d Cr.

1987) (citation omtted).

Rankin fails to neet the reasonabl eness test of 8§ 455(a).
Wth respect to Rankin’s inputation claim the court finds that a
reasonabl e person would conclude that the irregularities in the
trial before Judge Hannumin the 83 case were cured by the
vacation of the conviction, and the subsequent reassignnment of
the second trial in the 83 case to this court.® The court
further finds that a reasonabl e person woul d concl ude that the
relati onshi p between Judge Hannum and Rankin has not tainted the
other judges in this district, as there is no support for
Rankin's conclusion to the contrary.*

Wth respect to Rankin’s claimthat this court is biased and

8 The court notes that the second trial in the 83 case was
fair, and Rankin’s sentence was within the applicabl e guidelines.

4 The court notes that Judge Hannumis no | onger a judge in
this district, and that several judges currently in this district
did not serve with Judge Hannum



prejudi ced, the court finds that Rankin fails to neet the
requi renent that the alleged bias and prejudice stemfrom an

extrajudicial source. See Liteky v. United States, 510 U S. 540,

544, 554 (1994) (describing requirenent as applied to 8§ 144 and
applying it to 8 455(a)). Rankin alleges that the court cannot
be fair because of its involvenent in the 83 case. A court’s
i nvol venent in a prior proceedi ng, however, ordinarily does not
qualify as an extrajudicial source of bias or prejudice. The
Suprene Court has suggested that
opi nions fornmed by the judge on the basis of facts
i ntroduced or events occurring in the course of the current
proceedi ngs, or of prior proceedings, do not constitute a
basis for a bias or partiality notion unless they display a

deep-seated favoritismor antagonismthat would nmake fair
j udgnment i npossi bl e.

Id. at 555 (enphasis added). The remarks of this court cited by
Rankin certainly do not suggest a deep-seated favoritism or
ant agoni sm such that they are exenpt fromthe extrajudicial-
source requirenent. In addition, even if the extrajudicial-
source requirement were net, the court finds that a reasonabl e
person woul d conclude that the court’s remarks do not evi dence
bi as or prejudice against Rankin or in favor of the governnent
t hat would warrant the court’s disqualification. It is well-
est abl i shed t hat

judicial remarks during the course of a trial that are

critical or disapproving of, or even hostile to, counsel,

the parties, or their cases, ordinarily do not support a
bias or partiality challenge.



Id. at 555. Rankin’s claimthat this court is biased and
prejudiced is also refuted in light of the fact that, as noted
supra p. 2, the court of appeals affirnmed Rankin's conviction and
sentence in the second trial in the 83 case.
The court therefore denies Rankin's notion for reassignnent
pursuant to 28 U.S.C. § 455(a).
2. 28 U S.C. § 144
Section 144 provides, in relevant part:
Whenever a party to any proceeding in a district court makes
and files a tinely and sufficient affidavit that the judge
before whomthe matter is pending has a personal bias or
prejudice either against himor in favor of any adverse
party, such judge shall proceed no further therein, but
anot her judge shall be assigned to hear such proceedi ng.
A party may file only one such affidavit in any case. It
shal | be acconpanied by a certificate of counsel of record
stating that it is made in good faith
28 U S.C.A 8 144 (West 1993). The filing of a 8 144 notion does
not automatically require a judge to recuse hinself or herself;

the judge “nust first pass on the . . . sufficiency of the

notion.” Schreiber v. Kellogg, 838 F. Supp. 998, 1003 (E.D. Pa.

1993). The court finds that Rankin’s § 144 notion is
insufficient because it suffers from procedural and substantive
def ect s.

First, 8 144 requires the filing of an affidavit, and Rankin
filed no affidavit. Second, 8 144 requires that, in the case of
a pro se novant, the certificate of good faith that acconpanies

the 8 144 affidavit be signed by any nenber of the bar of the

8



court. See Thonpson v. Mattleman, G eenberg, Schnerel son,

Weinroth & Mller, No. Cv. A 93-2290, 1995 W. 318793, at *1

(E.D. Pa. May 25, 1995) (holding that pro se novant satisfies §
144 provision requiring certificate of counsel of record, if
certificate is signed by any nenber of the bar of the court).
Ranki n, who was disbarred before filing the instant notion for
reassi gnnment, see infra p. 14, signed his own certificate of good
faith.

The court could end its 8 144 analysis here. Neverthel ess,
the court will explain why Rankin’s 8§ 144 notion also fails on
the merits. First, Rankin's claimthat this court is biased and
prejudi ced runs afoul of the extrajudicial-source requirenent,
under the analysis set forth in the court’s discussion of 28
US C 8 455(a), see supra p. 6. Second, although the court nust
accept a 8 144 affidavit’s factual allegations as true, the court

need not accept conclusory statenents or opinions. See U.S. V.

Vespe, 868 F.2d 1328, 1340 (3d G r. 1989). The court finds that,
once Rankin’s 8 144 notion® is stripped of conclusory statenents
and opinions, the few factual allegations that remain, even if
true, do not establish bias or prejudice that warrants

reassi gnnment of this case.

°® For the purpose of analyzing the nerits of Rankin's § 144
notion, the court treats the notion as a 8§ 144 affidavit in order
to avoid the procedural defect that would result fromthe
af fidavit’s absence.



The court therefore denies Rankin's notion for reassignment
pursuant to 28 U.S.C. § 144. Having determ ned that this case
shoul d not be reassigned pursuant to either 28 U S. C. 88 455(a)
or 144, the court addresses Rankin’s notion to disqualify and his

petition for wit of coram nobis.

B. Motion to Disqualify U S. Attorney’s Ofice and Pichin
Ranki n makes nunerous all egations, but cites no law, in
support of his notion to disqualify. Rankin argues, in essence,
that “it strains credibility to believe The Ofice of the United
States Attorney for the Eastern District of Pennsylvania - with

Career Prosecutor Pichini as Chief of the Crimnal D vision -
could performits’ [sic] duty to justice [sic] in this case.”
(Mot. to Disqualify AUSA Pichini § 14.) Rankin alleges, for
exanple, that Pichini: (1) has a conflict of interest because
Pichini “acted as an investigator, prosecutor, wtness and
mani pul ator of all governnent actions against [Rankin],” (Ld. 11
4, 7); (2) wongfully opposed Judge Hannumi s recusal in the 83
case, (see id. 1 9); (3) commtted perjury in this case in

connection with his testinony regardi ng Judge Hannumi s conduct in

the 83 case, 1 8; and (4) “abused his duties as a

(see id.
(see id.

Prosecutor,’ 1 13), and in doing so “[nade] a nockery
and farce of the concept [sic] of due process and equal
protection of the law,” (see id. Y 14).

| nsof ar as Rankin seeks to disqualify Pichini fromthis

10



case, Rankin’s notion is noot. Pichini is no |onger working at
the U S Attorney’s Ofice. See Shannon P. Duffy and Ritchenya
A. Shepherd, Pichini Mowves to Deloitte & Touche, THE LEGAL
| NTELLI GENCER, Mar. 9, 1998, at 1.

| nsof ar as Rankin seeks to disqualify the other prosecutors
at the U S. Attorney’'s Ofice for this district, Rankin’ s notion
| acks nerit. Most of the allegations upon which the notion is
based are substantively identical to allegations contained in
Rankin’s previous notion to disqualify, (see 10/8/92 Mt. to
Di squalify (Docunment No. 86)). Judge Wlin rejected the
all egations in denying that notion, and Rankin has not cone
forward with new evidence to support them Thus, the allegations
fare no better on their second trip through the courts than they
did on their first. Wth respect to new allegations in the
instant notion to disqualify, such allegations are unsupported by
evidence and the court therefore rejects them The court
therefore denies Rankin’s notion to disqualify.

C. Petition for Wit of Coram Nobis

In his petition for wit of coram nobis, Rankin asks the

court to take the following action with respect to this case:
vacate his convictions; order the governnment to pay back his
fines; and set aside all collateral consequences of his

convictions. (See Br. Supp. Pet. at 50.) Rankin argues, in

rel evant part, that such a result is required by three Suprene

11



Court decisions, each decided nore than two years after Rankin
conpleted his sentence in this case, but which he argues this
court nust apply retroactively. Rankin further argues that coram
nobis relief is required to elimnate the continuing consequences
of his allegedly invalid convictions.
1. Suprene Court Decisions Cted by Rankin

Ranki n chal | enges his 8 1001 conviction for making a fal se

statenent to a federal agency primarily on the basis of Hubbard

v. United States, 514 U S. 695 (1995), and United States v.

Gaudin, 515 U. S. 506 (1995). |In Hubbard, the Court held that §
1001 did not crimnalize false statements nmade before a federal
court, because “a federal court is neither a ‘departnent’ nor an
‘“agency’ within the neaning of § 1001." Hubbard, 514 U S. at
715.¢% The Court explicitly overruled its prior decision in

United States v. Branblett, 348 U S. 503 (1955), which had

construed 8 1001 as applying to all three branches of governnent.

See Hubbard, 514 U. S. at 702, 715; see also United States V.

Brooks, 945 F. Supp. 830, 831-32 (E.D. Pa. 1996) (discussing

Hubbard) .’ Rankin argues that, in light of the Hubbard deci sion,

6 The version of § 1001 that existed at the tinme of
Rankin’s conviction, and at the tinme of the Hubbard deci sion,
prohibited, inter alia, the nmaking of false statenents “in any
matter within the jurisdiction of any departnent or agency of the
United States.” See Hubbard, 514 U. S. at 698.

" In 1996, Congress conpletely revised § 1001 to
specifically prohibit, inter alia, the making of false statenents
“in any matter within the jurisdiction of the executive,

12



he did not violate 8 1001 as it existed at the tine of his
conviction, because the false statenents in his recusal affidavit
in the 83 case were nade before a federal court.

In Gaudin, the Court held that the “materiality” el enent of
8§ 1001, that is, the question of whether the fal se statenent at
issue was material, is a question that the court nust submt to

the jury rather than resolve itself. See Gudin, 515 U S. at

507, 523. The Court explained that a defendant’s Fifth Amendnent
right to due process, and Sixth Amendnent right to trial by jury,
conpell ed such a result. See id. at 509-11, 522-23. The Court

explicitly overruled Sinclair v. United States, 279 U S. 263

(1929), a conflicting decision on a simlar issue. See Gaudin,

515 U.S. at 519-20. 1In overruling Sinclair, the Court also
overruled the settled lawin this circuit, pursuant to which, at
the tinme of Rankin's conviction, the question of materiality in a
8§ 1001 prosecution was a question of |law to be decided by the

court. See, e.d., United States v. Geber, 760 F.2d 68, 73 (3d

Cr. 1985) (relying on Sinclair and joining six other courts of

| egislative, or judicial branch of the Governnent of the United
States.” 18 U. S.C. A § 1001(a) (West 1976 & Supp. 1998). The
revision, however, also provides:

Subsection (a) [of 8§ 1001] does not apply to a party to a
judicial proceeding, or that party’ s counsel, for
statenents, representations, witings or docunents submtted
by such party or counsel to a judge or magistrate in that

pr oceedi ng.

1d. § 1001(b).
13



appeal s). Rankin argues that, in light of the Gaudin deci sion,

Judge Wbl in violated Rankin's constitutional rights by failing to

subnmit to the jury the question of materiality under § 1001.
Ranki n chal | enges his 8 1503 conviction for endeavoring to

obstruct justice primarily on the basis of Hubbard, Gaudin, and

United States v. Aquilar, 515 U. S. 593 (1995). Wth respect to

Hubbard and Gaudin, Rankin essentially argues that a § 1001
violation is a lesser-included offense of a § 1503 viol ati on.
Rankin therefore argues that the Hubbard and Gaudi n deci si ons,
whi ch invalidate his 8 1001 conviction, also invalidate his §
1503 conviction. In addition, Rankin argues that the Gaudin
deci sion i ndependently invalidates his 8 1503 conviction because:
(1) materiality is an elenent of 8§ 1503 in this case; and (2)
Judge Wlin failed to submt to the jury the question of
materiality under 8§ 1503.

In Aguilar, the Court held that a person nay be convicted
pursuant to the catchall provision of § 1503% only if the act in

question “[has] a relationship in tinme, causation or logic with

8 The version of the catchall provision that existed at the
time of Rankin's conviction, and at the tinme of the Aguilar
deci sion, provided in relevant part:

Whoever . . . corruptly or by threats of force, or by any
threatening letter or communication, influences, obstructs,
or inpedes, or endeavors to influence, instruct, or inpede,
the due administration of justice, shall be fined not nore
t han $5, 000 or inprisoned not nore than five years, or both.

18 U.S.C. A § 1503 (West 1984).

14



the judicial proceedings.” Aguilar, 515 U S. at 599. To neet
this nexus requirenent, the act need not be successful, but “nust
have the natural and probable effect of interfering with the due
admnistration of justice.” 1d. (internal quotation marks and
citation omtted). Rankin argues that, in light of the Aguilar
decision, the court nust vacate his 8 1503 conviction because the
act of submtting false statenents in Rankin's recusal affidavit
did not affect the governnent’s case-in-chief against himin the
83 case, and thus did not satisfy the nexus requirenent.

2. Conti nui ng Consequences That All egedly Fl ow From
Rankin’s 8 1001 and § 1503 Convictions

Rankin cites a |litany of adverse events that he clains are
“l'ingering civil disadvantages that resulted from [ Rankin’ s]
invalid convictions under 881001 and 1503.” (Reply to Gov't
Answer at 6.) These clainmed di sadvantages include: (1) Rankin’s
di sbarnent on August 11, 1994, retroactive to March 6, 1987, (see
Pet’r App. Ex. 54); (2) the June 18, 1996 revocation of Rankin’s
teaching certificates fromthe Pennsyl vani a Departnent of
Education (“PDE’), on the grounds that he was “convicted of
crimes involving noral turpitude,” (see id. Ex. 51);° (3) the
decreased |ikelihood that Rankin can secure the reinstatenent of

his i nsurance agent and real estate agent |icenses; (4) being

® On July 17, 1997, the Commonweal th Court of Pennsyl vani a
affirmed the revocation of Rankin’s teaching certificates. (See
Pet’r App. Ex. 50.)

15



ineligible to serve as an officer in his union; (5) the accrual
of an additional “strike” for purposes of 18 U S. C. 8 3559(c)
(the “federal Three Strikes law’); (6) giving off a “[f]eded
[sic] odor of crimnality,” (Reply to Gov't Answer at 6); (7)
bei ng subject to inpeachnent in future trials; and (8) the
paynment of the court-ordered fine and assessnent.

3. The Wit of Error Coram Nobis

The wit of error coramnobis is an ancient wit that was

available at common law to correct factual errors in both civil

and crim nal cases. See United States v. Mrgan, 346 U S. 502,

507 (1954) (discussing history of the wit). The wit |ater was
used in crimnal cases to correct errors of law as well. See

United States v. Osser, 864 F.2d 1056, 1059 (3d Cir. 1988)

(di scussing history of the wit). A 1946 anendnent to Rule 60(b)
of the Federal Rules of G vil Procedure abolished the wit in
civil cases. See Fed. R Cv. P. 60(b) (incorporating 1946
amendnent). In addition, 28 U S.C. § 2255 “was intended, in its

current form to be a restatenent of the [wit].” United States

v. Essig, 10 F.3d 968, n.3 (3d Gr. 1994). |In Mrgan, however,
the Suprenme Court held that pursuant to the All Wits Act, 28
US C 8 1651(a), district courts in federal crimnal cases

possess the power to grant “this extraordinary renedy,” though
“only under circunmstances conpelling such action to achieve

justice.” Mrgan, 346 U S. at 506, 511. The Court suggested

16



t hat such circunstances involve “errors of the nost fundanental
character,” where no other remedy was available at the tinme of
trial and “sound reasons exist[] for failure to seek appropriate

earlier relief.” 1d. at 512 (internal quotation marks omtted).

The Court al so suggested that the person seeking coram nobis
relief nmust overcone the presunption that the previous
proceedings in his case were correct. See id.

According to the court of appeals, the wit of coram nobis

“Is used to attack allegedly invalid convictions which have
conti nui ng consequences, when the petitioner has served his
sentence and is no longer ‘in custody’ for purposes of 28

US. CA 8§ 2255.” United States v. Stoneman, 870 F.2d 102, 105

(3d Cir. 1989). Meeting these criteria, however, does not

guarantee the issuance of coramnobis relief. This is because

other factors nust be taken into account. The interest in
finality of judgnments is a weighty one that may not be
casual ly disregarded. Were sentences have been served, the
finality concept is of an overriding nature, nore so than in
other fornms of collateral review such as habeas corpus,
where a continuance of confinenent could be manifestly

unj ust.

Osser, 864 F.2d at 1059 (enphasis added); see Stonenman, 870 F. 2d

at 106 (holding that the standard for coramnobis relief “is even

nmore stringent than that on a petitioner seeking habeas corpus
relief under 8 2255”). It bears enphasis that
[t]he wit of error coramnobis is an extraordinary renedy,
extrenely narrow or limted in scope, which will be issued

only under very unusual circunstances. . . . [It] is not a
catch-all by which the propriety of convictions may be

17



litigated and relitigated ad infinitum and it is not
intended to correct all errors occurring at trial.

24 C.J.S. Oimnal Law § 1611 (1989). As the Suprenme Court

recently observed, “it is difficult to conceive of a situation in
a federal crimnal case today where [a wit of coram nobis] would

be necessary or appropriate.” Carlisle v. United States, 517

U S 416, 116 S.C. 1460, 1468 (1996) (nodification in original)
(citation omtted). Utimtely, the decision to grant coram
nobis relief rests in the court’s discretion. See 24 C.J.S.

Crimnal Law 8 1615.

4. Coram Nobis Relief is Not Warranted in This Case

Rankin conpleted his sentence in this case and is no | onger
in custody for purposes of 28 U . S.C. 8§ 2255. He clains that his
convictions in this case are invalid for reasons that could not
have been asserted at trial because they did not exist at that
time. Rankin further clains that his convictions have continui ng

consequences that coram nobis relief would elimnate. Therefore,

at first blush, it appears that coramnobis relief may be

appropriate. Upon closer exam nation, however, the court finds
that it is not. First, Rankin’s petition is untinmely. Second,
Rankin’s petition |lacks nerit because the petition fails to
establish that both of Rankin's convictions in this case: (1) are
invalid; and (2) have continui ng consequences that coram

nobis relief would elimnnate.

a. Unexpl ai ned Delay in Filing

18



At the outset, the court doubts whether “sound reasons
exist” to justify the delay of over two years between the

deci sions in the Hubbard- Gaudi n-Aguilar trilogy and Rankin's

filing of his petition for wit of coramnobis. Rankin provides

no explanation for the delay. Thus, the court could deny

Rankin’s petition as untinely. See United States v. Correa-De

Jesus, 708 F.2d 1283, 1286 (7th Cr. 1983) (finding coram nobis

relief unavail abl e because novant did not justify 14 year del ay
bet ween change in law and filing of notion). As the court
expl ai ns bel ow, however, there are al so substantive reasons to

deny coram nobis relief.

b. Rankin’s § 1503 Conviction is Valid
Under Morgan, both of Rankin's convictions in this case are

presunptively valid. See Mdirgan, 346 U S. at 512. The court

finds that Rankin fails to overcone this presunption at |east as
applied to his 8§ 1503 conviction.

First, contrary to Rankin's assertions, 18 U S.C. § 1001
does not describe a | esser-included offense of 18 U S.C. § 1503.

Conpare United States v. Barr, 963 F.2d 641, 645 (3d Cr. 1992)

(listing elenments of 8§ 1001) with Rankin, 860 F.2d at 112

(listing elements of 8§ 1503). Thus, Rankin's argunment that his 8

10 Because the court finds that Rankin’s § 1503 conviction
is valid, and because Rankin has not identified any continuing
consequences that result solely fromhis § 1001 conviction, the
court need not decide whether Rankin’s 8 1001 conviction is
val i d.

19



1503 conviction is invalid because his §8 1001 conviction is
invalid, lacks nerit.

Second, Rankin’s argunent that Gaudin independently
invalidates his 8 1503 conviction lacks nerit. Materiality is

not an el ement of 8§ 1503, see Rankin, 860 F.2d at 112, and thus

Gaudin is irrelevant. Even if materiality were an el enent, the

court finds that Gaudin does not apply retroactively to Rankin's

case for the reasons explained in United States v. Swindall, 107
F.3d 831, 834-36 (11th G r. 1997) (discussing application of

Gaudin in light of Teague v. Lane, 489 U. S. 288 (1989)).

Finally, assum ng arguendo that Aguilar applies

retroactively to Rankin’s case, the court finds that it provides
no support to Rankin’s argunent that, because the false
statenents in Rankin's recusal affidavit did not affect the
governnent’ s case-in-chief, his § 1503 conviction is invalid.
Under Aquilar, Rankin's actions did not have to be successful to

be puni shabl e under § 1503. See Aquilar, 515 U S. at 599. The

only relevant inquiry is whether Rankin's actions “[had] the
natural and probable effect of interfering with the due
admnistration of justice.” 1d. (internal quotation marks and
citations omtted). At the risk of stating the obvious, the
court notes that Rankin subnitted an affidavit, containing false
factual allegations in support of his recusal notion, directly to

the very court that woul d decide the notion and woul d be required
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to accept such false allegations as true. Clearly such actions
had the natural and probable effect of interfering with the due
admnistration of justice. |Insofar as Rankin's argunent draws a
di stinction between the recusal proceeding and the second trial
in the 83 case, ! the argunent |acks nerit.

C. | nsufficient Show ng of Conti nui ng
Consequences Resulting From D sputed
Convi ctions

“ITCoramnobis relief is not available if a sentence has
been executed unless the conviction carries continuing
penalties.” Osser, 864 F.2d at 1059.!'2 Rankin clains to suffer
from nunmerous continuing penalties that directly result from and
t hus woul d be elimnated by, the vacation of both of his
convictions in this case. See supra pp. 14-15. The court finds,
however, that Rankin does not cite the type of continuous

penal ties that warrant coram nobis relief, and does not establish

that all of the cited continuing penalties result fromhis
convictions in this case.

i Rankin Does Not Cite the Type of
Conti nuing Penalties That Warrant Coram
Nobi s Reli ef

The court finds that Rankin has not cited conti nuous

1 Rankin evidently considers the forner “an ancillary
proceeding,” and the latter “the governnments [sic] case in
chief.” (Reply to Gov't Answer at 13.)

2 The court notes that courts differ in their opinion
regarding the type of consequences that warrant coram nobis
relief. See Osser, 864 F.2d at 1059-60.
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penal ties that are cogni zable for purposes of granting coram
nobis relief. Wth respect to Rankin’s claimthat his
convictions in this case prevent himfromworking as a | awer,
teacher, insurance agent, real estate agent, or union officer,
the court finds that the possibility that the convictions
“preclude[] himfromobtaining his preferred career choice .

does not constitute a civil disability [that coram nobis relief

can cure].” See United States v. Sepulveda, 763 F. Supp. 352,

357 (N.D. I'l'l. 1991) (rejecting as specul ative defendant’s
argunent that vacating conviction would permt himto be police
of ficer again, because “[a] wit of coram nobis can neither
rewite history nor vindicate [defendant] of the underlying

di shonest . . . acts which gave rise to the chall enged
indictnment”). As in the case of the defendant in Sepul veda,
Ranki n’s suggestion that vacating his convictions in this case
Will result in his readmssion to the bar, the reinstatenent of
his teaching certificates, the reinstatenent of his insurance
agent and real estate agent |icenses, and his enploynent as a

union officer, is speculative.?®®

3 |In support of this finding, the court notes as foll ows:
(1) Rankin's disbarnment is retroactive to March 6, 1987, prior to
his indictment in this case, and thus was based, if at all, on
nore than his convictions in this case; (2) although the PDE
revoked Rankin’s teaching certificates because of his convictions
in this case, (see Pet’'r App. Ex. 51), vacating the convictions
woul d not preclude the PDE fromrevoking the certificates because
of Rankin's convictions in the 83 case, because the crine in that
case could be regarded as a “crine[] involving noral turpitude”
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Rankin’s claimthat his convictions in this case qualify as
strikes under the federal Three Strikes Lawis incorrect. Under
the federal Three Strikes Law, “Congress has prescribed a
mandatory sentence of life inprisonnment for certain recidivist

‘violent’ felons.” United States v. Wcks, 132 F.3d 383, 385

(7th Gr. 1997). Only certain “serious violent felonies” and
“serious drug offenses” qualify as strikes under the federal
Three Strikes Law. See 18 U S.C. A 8 3559(c)(1)(A) (i), (ii)
(West 1985 & Supp. 1998). Having reviewed the relevant statutory
definitions, see 18 U S.C. 8 3559(c)(2)(F) (“serious violent
felony”), (H) (“serious drug offense”), the court finds that
Ranki n’s convictions pursuant to 18 U. S.C. 88 1001 and 1503 do
not qualify as strikes.

Rankin’s objection to being |labeled a crimnal as a result

of his convictions in this case does not justify coram nobis

relief. As the court of appeals observed, “[d]anmage to

reputation is not enough.” Osser, 864 F.2d at 1060.

wi thin the neaning of applicable regulations. See Rankin v.

Dep’'t of Educ., No. 1968 C.D. 1996, slip op. at 2, 4, n.1 (Pa.
Commw. Ct. Jul. 17, 1997) (Pet’r App. Ex. 50); see also Pa. Stat.
Ann. tit. 24 8 2070.5(a)(11) (West 1992 & Supp. 1997) (requiring
revocation of teaching certificate upon conviction of crine

invol ving noral turpitude); 22 Pa. Code § 237.9(a) (1998)
(defining nmoral turpitude); (3) Rankin has not applied for

rei nstatenent of his insurance agent and real estate agent

| icenses; and (4) Rankin has not sought union enploynent, and his
claimthat, because of his convictions in this case, he is barred
by statute from hol ding union office, is unsupported by any

evi dence.
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Ranki n’s argunent that his convictions in this case may
subject himto inpeachnment in future trials is correct. See Fed.
R Evid. 609(a)(2) (providing that evidence of a w tness’
conviction for a crine involving dishonesty or false statenent is
adm ssible to inpeach the witness). Rankin’s suggestion that
vacating his convictions would foreclose his inpeachnent,
however, is not. Even if Rankin' s convictions were vacat ed,
Rankin would still be vul nerable to inpeachnent, albeit on the
basis of the dishonest acts that gave rise to the convictions,
rather than the convictions thenselves. See Fed. R Evid. 608(b)
(permtting inquiry, on cross-exam nation of a witness, into
specific instances of conduct concerning the wi tness’ character

for truthful ness or untruthful ness). Thus, coram nobis woul d

provide little to no relief fromthis consequence of Rankin's
convi ctions and accordingly is unwarranted.

Finally, Rankin may not use the wit of coramnobis to

recover the paynent of fines and assessnents in this case. See

Osser, 864 F.2d at 1059-60 (discussing United States v. Keane,

852 F.2d 199, 203 (7th Gr. 1988) (holding that financial
penalties of crimnal convictions “do not entail continuing |egal

effects of a judgnent” justifying coramnobis relief)).

ii. Rankin Does Not Show That Al of the
Cited Continuing Penalties Result From
Hi s Convictions in This Case

For coram nobis relief to be appropriate, Rankin mnust
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establish that his convictions in this case are the source of the
continuous penalties he cites. The court finds, however, that
several of the cited continuing penalties, such as Rankin’s

di sbarnment, see supra note 13, the added difficulty in securing
the reinstatenent of his insurance agent and real estate agent

i censes or holding union office, and even the air of crimnality
that allegedly surrounds him could stemfrom Rankin’s
uncontested felony convictions in the 83 case. Apart from nmaking
the sweeping and incorrect statenent that the 83 case “[ has]
absolutely nothing to do with this proceeding,” (Reply to Gov't
Answer at 1), Rankin does not refute this possibility.
Accordingly, the court finds that, with respect to the conti nuing
penalties cited above, Rankin does not establish the causal

relationship required to warrant coram nobis relief.

For all the reasons descri bed above, see supra pp. 17-24,

the court denies Rankin’s petition for wit of coram nobis.

I'11. CONCLUSI ON

Over eight years ago, Judge Wlin, in inposing sentence on

Rankin in this case, stated that he had “[witten] the final

¥ Rankin dismsses the 83 case as “involving three
unevent ful tel ephone conversations,” (Reply to Gov't Answer at
1), and accuses the governnent of attenpting to “contam nate this
Petition and its legal issues” by citing the 83 case as an
alternative source of continuing penalties. (ld.) The so-called
“unevent ful tel ephone conversations” led to a felony conviction,
however, and the rel evance of that conviction and its
consequences to the current proceeding is plain.
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chapter in the litigation entitled United States v. Kevin

Rankin.”* He was wong. Although the court has brought this
case to a just resolution today, the court declines to nake a
simlar pronouncenent.

For the reasons descri bed above, the court denies: (1)
Rankin’s notion to reassign this case outside the Eastern
District of Pennsylvania; (2) Rankin’s notion to disqualify the
U S Attorney’'s Ofice for this district, particularly Assistant
U S Attorney Louis R Pichini, fromthis case; and (3) Rankin’'s

petition for wit of coram nobis.

An appropriate order follows.

BY THE COURT:

Edward N. Cahn, C. J.

5 wWlin, J., 9/27/89 Reasons For Sentence (Pet’'r App. Ex.
46) at 1.
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